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Summary

These cases come before the court for a preliminary ruling on whether the 

defendants – two felons who were on probation supervision at the time of the 2008 fall 

election, who allegedly voted in that election, and who are now charged with voting fraud

– should be permitted to go forward on their motion to dismiss the charges against them.  

They have moved to dismiss on the ground that they shouldn’t have been barred from 

voting in the first place.  They say that Wisconsin’s laws disenfranchising felons1 violate

Section (2) of the Voting Rights Act of 1965, 42 U.S.C. § 1973(a), which provides, “No 

voting qualification . . . shall be imposed . . . in a manner which results in a denial . . . of 

the right . . . to vote on account of race.”  They contend that what accounts for their felony

                    
1 Article III, § 2(4)(a) of the Wisconsin Constitution and WIS. STAT. § 6.03(1)(b).
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convictions – as opposed to, say, a conviction of a misdemeanor, or no conviction at all –

is their race, not their wrongdoing.  They say that they are felons “on account of race” and 

therefore they have been disqualified from voting “on account of race.”  Proving this might 

seem like a tall order, but we don’t judge cases before the evidence is heard, unless there is 

no evidence.

The State’s response is not so much whether the defendants can or can’t supply the 

proof, but whether they should even be allowed to try.  The State’s response is in the 

nature of a motion to strike the defense.  The State contends that the Voting Rights Act 

doesn’t apply here; Congress couldn’t possibly have intended the Voting Rights Act to 

proscribe felon disenfranchisement laws.  

In making this argument the State invites me to engage in an act of statutory 

interpretation which judges have long forsworn.  Judges apply statutes as written, not as 

we believe Congress may have otherwise intended. True, when the statutory language is 

ambiguous, we are permitted to look behind the language to find out what was intended.  

But when the language of the statute is unambiguous, as the State contends is the case 

here, we are required to assume that Congress wrote what it meant and meant what it 

wrote.  (The State offers several authorities from other jurisdictions suggesting otherwise, 

but as we shall see the authorities are more closely divided than the State would prefer to 

acknowledge.  And in any event, the authorities that are more persuasive are those that 

follow the textbook – we don’t resort to legislative history unless a statute’s directive is 

unclear.)

As written, the Voting Rights Act gives a person a day in court to see if he or she 

can prove that the right to vote was lost “on account of race.”  “On account of race” might 

seem like a nebulous formula, but the statute goes on to instruct us how to determine 

whether one’s right to vote was lost “on account of race:” The court considers whether 

“based on the totality of the circumstances” the voting disqualification “results in” an 
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electoral process that is “not equally open to participation by members of a [certain race]   

. . . in that its members have less opportunity than other members of the electorate to 

participate . . . ”  42 U.S.C. § 1973(b).

The defendants claim that their felony convictions were the product of a racial bias 

in the criminal justice system and that therefore the resulting loss of their right to vote was 

also “on account of race.”  The court doesn’t take such a claim for granted.  Considerable 

faith is invested in the integrity of our decisions, and, unless the defendants can back up 

their claim, their claim impugns the court’s integrity.  

But neither may the claim be rejected out of hand.  Instead, the court must follow 

the clear dictate of the Voting Rights Act, which requires a trial on the merits of such a 

claim unless there is no evidence to support it.  When it is alleged that a “voting 

qualification” results in a denial of the right to vote “on account of race,” the law requires 

that the court consider the “totality of the circumstances,” not reject the allegation merely 

on the ground that, in advance of considering what evidence there may be, the allegation

seems dubious or unprovable.  As steadfastly as we cling to our commitment to justice that 

is color-blind we adhere to the principle that those challenging the fairness of our laws 

deserve their day in court.  If we entertain a claim that our judgments are infected by race, 

we put our integrity on the line.  But if we dismiss a Voting Rights Act claim without first 

seeing whether it can be proved, is our integrity worth defending in the first place?

Consequently, I must deny the State’s request to strike the defense, and permit the 

parties to move to the next step, a trial on the merits of the Voting Rights Act defense.  As 

a prelude to a trial, as in all cases, the parties will exchange whatever evidence they intend 

to present at trial.  The defendant’s proof, as is explained below, must demonstrate a 

causal connection between their race and their felony convictions, a connection that goes 

beyond statistical disparities in the number of African-American and non-African-

American voters who are disqualified by felony convictions. 
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Whether to go to the next step is a weighty choice the parties must make.  As the 

State correctly points out, the defendants are each charged with two crimes.  The first 

count of the information charges them with voting when they were prohibited from doing 

so.  The second count charges them with lying to election officials about whether they were 

eligible to vote.  The Voting Rights Act defense might aid them in defeating the first 

charge, but it is no defense to the second.  Further, cases such as these are often resolved 

by the State offering to dismiss one charge in exchange for the defendant’s guilty plea on 

the other charge.  Thus, both sides must consider whether they want to undertake the 

ambitious task of putting the criminal justice system on trial on the charge of racial bias 

when, in the end, the defendants might be convicted anyway.

The choice is not up to the court, though.  Trial courts don’t get to pick their cases. 

We try the disputes that parties bring us to try.  

Analysis

1. Summary of the State’s arguments

The State contends that the court should disregard the Voting Rights Act defense 

for five reasons:

First, the sheer weight of case law from other jurisdictions suggests there is no 

such defense.  In only one case has a felon disenfranchisement law ever been struck down 

on Voting Rights Act grounds, and only because the evidence in that case showed that the 

law had been erected intentionally to prevent African-Americans from voting.  See Hunter 

v. Underwood, 471 U.S. 222, 105 S.Ct. 1916 (1985).

Second, the Voting Rights Act does not apply to anti-felon voting laws.  Congress 

has had many, many opportunities over the years to ban felon disenfranchisement, but it

hasn’t – to the contrary, Congress actually has approved it.  From this we should infer that 

Congress did not intend the Voting Rights Act to reach state laws disenfranchising felons.  
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Third, felon disenfranchisement is endorsed by the language of the Fourteenth 

Amendment; the constitution confers a blessing on state laws shielding them from the 

Voting Rights Act.  Further, under the “clear statement” rule, the Voting Rights Act should 

be interpreted not to apply to felon disenfranchisement, so as to avoid a constitutional 

clash between states and the federal government over the rights of states to determine 

who may vote.

Fourth, even if the Voting Rights Act applies, a felon cannot say that the denial of 

his or her right to vote is “on account of race.”  The reason each of the defendants lost his 

right to vote was on account of “his conviction, not his race.”  State’s Brief in Advance of 

September 29, 2010 Hearing, filed September 27, 2010 (“State’s September 27 Brief”) at 2.  

Fifth, the defendants’ claim will fail because felons cannot satisfy all the elements 

of a section 1973(b) Voting Rights Act claim, in particular, that as a result of race they have 

less opportunity than other members of the electorate to (1) “participate in the political 

process” as well as (2) “elect representatives of their choice.” The State contends that the 

defendants must prove both.  However, the State contends, felons cannot “participate in 

the political process” because of limitations on their right to hold office, make 

unmonitored phone calls, go door-to-door, etc.  Therefore, Congress could not have 

intended to afford felons any remedy under the Voting Rights Act, and even if the statute 

is read to confer such a remedy, these defendants cannot possibly make their case. 

2. The weight of precedent

The State argues that case law from around the country is solidly on its side, and 

that on the strength of precedent the court should strike the defendants’ Voting Rights Act 

claim.

So it appears.  With the exception of Hunter, which is in a class by itself reserved 



6

for state laws that purposefully discriminate,2 no federal trial or appellate court has ever 

found that a felon disenfranchisement law actually violates the Voting Rights Act.  And at 

least one federal district court and three federal courts of appeal have ruled that the Voting 

Rights Act doesn’t even apply.  Simmons v. Galvin, 575 F.3d 24 (1st Cir. 2009), cert. 

denied, ___ U.S. ___ (October 18, 2010); Hayden v. Pataki, 2004 WL 1335921 (S.D.N.Y. 

2004)(unpublished memorandum order), aff’d, 449 F. 3d 305 (2nd Cir. 2006)(en banc),

Johnson v. Governor of Florida, 405 F.3d 1214 (11th Cir.)(en banc), cert. denied, 546 U.S. 

1015 (2005).

But the question is closer than the State would prefer to acknowledge.  By my 

count, 65 federal judges have had the opportunity since 1985 (some on more than one 

occasion, given how cases sometimes move up and down the appellate ladder) to consider 

whether the Voting Rights Act applies to anti-felon voting laws.   While 31 of those judges

have ruled out the Voting Rights Act, 24 others have concluded that it does apply.  And 10

other judges have assumed that it applies and have considered a Voting Rights Act claim 

on its merits.3  See, e.g., Wesley v. Collins, 791 F.2d 1255, 1259-61 (6th Cir. 1986) (court 

                    
2 The defendants in the cases before this court need not prove purposeful discrimination.  Under the 1982 
amendment to Section 2 of the Voting Rights Act, a violation hinges on results, not intent.  The Act was 
amended in response to the Supreme Court’s decision in City of Mobile v. Bolden, 446 U.S. 55, 100 S.Ct. 1490 
(1980).  In Bolden, the Supreme Court interpreted the Act to require proof of discriminatory intent.  Congress 
responded with a results test, i.e., requiring that a challenger need only prove that as result of enforcing the 
qualification the electoral process is “not equally open to participation by members of a [certain race] . . . in 
that its members have less opportunity than other members of the electorate to participate . . . ”  42 U.S.C.       
§ 1973(b).

3  Opining that the Voting Rights Act does not apply to felon disenfranchisement laws: Simmons v. Galvin, 575 
F.3d 24 (1st Cir. 2009)(2 judges), cert. denied, ___ U.S. ___ (October 18, 2010); Hayden v. Pataki, 2004 
WL 1335921 (S.D.N.Y. 2004)(unpublished memorandum order)(1 judge), aff’d, 449 F. 3d 305 (2nd Cir. 
2006)(en banc)(3 judges who had not previously opined); Johnson v. Governor of Florida, 353 F.3d 1287 
(11th Cir. 2003)(1 judge), vacated, 405 F.3d 1214 (11th Cir.) (en banc)(9 judges who had not previously 
opined), cert. denied, 546 U.S. 1015 (2005); Farrakhan v. Gregoire, 338 F.3d 1009 (9th Cir. 2003), en banc 
hearing denied, 359 F.3d 1116 (9th Cir.)(7 judges voted to hear the case en banc, presumably with an eye 
toward reversing the panel’s holding that the Voting Rights Act applies (but perhaps only to reverse the panel’s 
decision regarding whether summary judgment was appropriate)), cert. denied, 543 U.S. 984 (2004);
Muntaqim v. Coombe, (unpublished district court decision)(1 judge), aff’d, 366 F.3d 102 (2nd Cir. 2004)(2 
judges who had not previously opined), vacated, 449 F.3d 371 (2nd Cir. 2006); Baker v. Pataki, 85 F. 3d 919 
(2nd Cir. 1996)(en banc)(per curiam)(5 judges).

Opining that the Voting Rights Act does apply to felon disenfranchisement laws: Farrakhan v. Gregoire, 590 
F.3d 989 (9th Cir. 2010)(2 judges), rev’d, 623 F.3d 990 (9th Cir. 2010)(4 judges who had not previously 
opined); Simmons v. Galvin, 652 F. Supp.2d 83 (D. Mass. 2007)(1 judge), rev’d, 575 F.3d 24 (1st Cir. 2009)(1 
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ultimately upheld the Tennessee felon disenfranchisement law, but only after applying the 

“totality of the circumstances” test found in section 1973(b)).  As Judge Juan Torruella of 

the United States Court of Appeals for the First Circuit put it, dissenting in Simmons, the 

issue has “spawned reams of conflicting opinions [and] vigorous dissents . . . ”  Id., 575 

F.3d at 46.

I do not mean to suggest by this observation that I decide the case by counting 

heads.  A head count serves only to illustrate that the question presented by the cases 

before this court is closer than a tally of the precedents might suggest.  

Nor is the court bound to follow any of these decisions.  We routinely consult 

authorities from other jurisdictions when confronted with an issue of first impression, but 

we follow them only if their reasoning is persuasive.  See Strozinsky v. School Dist. of 

Brown Deer, 2000 WI 97, ¶ 67, 237 Wis. 2d 19; Town of Schoepke v. Rustick, 2006 WI 

App 222, ¶ 13, 296 Wis. 2d 471.

The main point of the divide in these authorities is over whether anti-felon voting 

laws fall within the purview of the Voting Rights Act, which brings us to the State’s next 

argument.

                                                            
judge), cert. denied, ___ U.S. ___ (October 18, 2010); Hayden v. Pataki, 449 F.3d 305 (2nd Cir. 2006)(en 
banc)(4 judges who had not previously opined); Johnson v. Governor of Florida, 353 F.3d 1287 (11th Cir. 
2003)(2 judges), vacated, 405 F.3d 1214 (11th Cir.) (en banc)(1 judge who had not previously opined), cert. 
denied, 546 U.S. 1015 (2005); Farrakhan v. Gregoire, 338 F.3d 1009 (9th Cir. 2003)(3 judges), en banc 
hearing denied, 359 F.3d 1116 (9th Cir.), cert. denied, 543 U.S. 984 (2004); Farrakhan v. Locke, 987 F. Supp. 
1304 (E.D. Wash. 1997)(1 judge); Baker v. Cuomo, 58 F.3d 814 (2nd Cir. 1995)(3 judges), vacated, 85 F. 3d 
919 (2nd Cir. 1996)(en banc)(per curiam)(2 judges who had not previously opined). 

Applying the “totality of the circumstances” test without directly opining whether the Voting Rights Act applies 
to felon disenfranchisement laws: Farrakhan v. Gregoire, 590 F.3d 989 (9th Cir. 2010)(1 judge), rev’d, 623 
F.3d 990 (9th Cir. 2010)(3 judges who had not previously heard the case concurring that they were bound by 
previous circuit precedent but opining that plaintiff must prove intentional discrimination); Johnson v. 
Governor of Florida, 214 F. Supp. 2d 1333 (S.D. Fla. 2002)(1 judge); Baker v. Cuomo, 842 F. Supp. 718 
(S.D.N.Y. 1993)(same, 1 judge), aff’d, 85 F. 3d 919 (2nd Cir. 1996)(en banc)(per curiam); Wesley v. Collins, , 
605 F.Supp. 802 (M.D. Tenn. 1985)(same, 1 judge), aff’d,791 F.2d 1255, 1259-61 (6th Cir. 1986)(same, 3 
judges).
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3. Whether the Voting Rights Act was intended to apply to felon
disenfranchisement

The Voting Rights Act defense is a non-starter, says the State, because Congress 

didn’t intend the Voting Rights Act to reach state laws disenfranchising felons.  

The State acknowledges that the words of the statute make no exception for felon 

disenfranchisement.  The statute condemns all “voting qualification[s]” that “result[] in” a 

denial of the right to vote on account of race, 42 U.S.C. § 1973(a), and surely a state law 

denying a felon the right to vote is a “voting qualification.”  

But the State contends that there is an unwritten exception to the statute, an 

exception that can be discerned from how Congress has dealt with anti-felon voting laws 

over the years.  Congress hasn’t ever explicitly forbidden felon disenfranchisement,

despite many opportunities to do so.  The many, many occasions on which Congress might 

have, but did not, condemn felon disenfranchisement are recounted elsewhere. See, e.g., 

Simmons, 575 F.3d at 36-42; Hayden, 449 F.3d at 318-323. Given this extensive 

legislative history, the State argues that even though no exception is written into the 

statute, I should infer that Congress nevertheless intended to exempt felon 

disenfranchisement.  

I am not persuaded, for two reasons: (1) the inference can’t be stretched far enough 

to support the State’s position; and (2) because the words of the statute are clear, what 

Congress may or may not have intended is beside the point; in such circumstances courts 

apply the law as written, not according to an unwritten exception based on what we 

believe Congress may have otherwise intended.

a. The evidence does not support the State’s inference that Congress
intended to permit a race-based denial of a felon’s right to vote

Taking the first point, it helps to understand how a court might infer Congressional 

intent from Congressional non-action.  If Congress is presented with an opportunity to 
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enact a law forbidding a certain practice, but does not, it may be inferred that it was 

Congress’s intent not to forbid the practice.  The strength of the inference depends, of 

course, on the degree to which the practice Congress was in a position to forbid is 

equivalent to the practice that one contends Congress intended not to forbid.  The higher 

degree of equivalence, the sounder the inference.

(How inferences like these work is something we know firsthand from our 

experience applying our own precedents.  We often consider whether to extend precedents 

to issues that were not directly addressed by the court that set the precedent.  But we 

hesitate to infer a holding from a precedent if the court that set the precedent was not 

presented with the question about which the inference is sought.)

Now, when it comes to drawing inferences about the scope of Section 2 of the 

Voting Rights Act in particular from the history of lawmaking about felon voting in 

general, the degree of equivalence is not very high.  In fact, it’s apples and oranges.  

To test the validity of the inference the State asks me to draw, let’s compare what 

Congress was in a position to forbid against what the State contends Congress intended 

not to forbid.  Let’s start with what the State contends Congress intended not to forbid: 

felon disenfranchisement that can be proven to result in race discrimination, i.e., that fails

the “totality of the circumstances” test.  This is the core of the defendants’ claim in their

motion to dismiss, and this is what the State says is beyond the reach of the Voting Rights 

Act.  The defendants do not target felon disenfranchisement laws in general, or seek to

have them forbidden categorically.4

Now consider the practice that Congress has been invited to forbid, over and over,

throughout the years.  When Congress has been asked to do something about felon 

disenfranchisement – to outlaw it or limit it, or for that matter approve it – Congress has 

                    
4 Indeed, it is implicit in Section 2 that state law voting qualifications, including limitations on the rights of 
felons to vote, are presumed lawful unless they can be proven discriminatory.  More on this subject on the next 
page and at p. 18.
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been asked to act across the board, i.e., categorically.  To approve or outlaw the 

disenfranchisement of a whole category of felons, without regard to particular 

circumstances, and certainly without regard for whether, in particular circumstances, the 

practice has proven discriminatory.  Congress has heard and debated the many policy 

justifications for and against felon disenfranchisement– punishment, deterrence, 

rehabilitation, tradition, breach of the social contract, etc. – but Congress does not appear 

ever to have debated whether such laws result in discrimination.

Consider the record:  In 1965, when Congress enacted Section 4 of the Voting 

Rights Act, Congress made a list of “test[s]” and “device[s]” that are always forbidden, no 

matter what justification might be offered.  See 42 U.S.C. § 1973b.  But Congress declined 

to put felon disenfranchisement on that list.  That was a categorical decision not to 

prohibit felon disenfranchisement.  (On the other hand, while Congress declined to put 

felon disenfranchisement on Section 4’s per se list, neither did it excluded felon 

disenfranchisement from Section 2, which covers voting disqualifications that are 

unlawful depending on the circumstances.  This contrast gives real credence to the 

argument that in fact Congress fully intended that felon disenfranchisement be addressed 

by Section 2.)

In 1972, H.R. 15,049 was introduced in the House of Representatives.  Its history is

discussed in Hayden, 449 F.3d at 319.  H.R. 15,049 was a bill to amend the Voting Rights 

Act of 1970, introduced in the name of solving the “The Problems of the Ex-Offender.”

The bill would have prohibited altogether the disenfranchisement of those felons who 

were no longer incarcerated.  Congress took no action on it.  In 1973, another bill to 

restore ex-offenders’ voting rights was introduced, H.R. 9020, but it also failed to pass.  

There have been other similar bills over the years, with similar results, including the Civic 

Participation and Rehabilitation Act of 1999, H.R. 906, which never made it out of 

committee.  The Hayden court recounts all of these efforts, id. at 319-322, as well as 
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episodes in the saga in which Congress enacted laws generally approving felon 

disenfranchisement, for example, the National Voter Registration Act of 1993, which 

generally restricts the ability of states to remove names from the voter rolls, but explicitly 

exempts state decisions to disenfranchise individuals “by reason of criminal conviction,”

and the Help America Vote Act of 2002, which directs states to remove disenfranchised 

felons from their lists of those eligible to vote in federal elections.

In sum, Congress’s intentions about a law with as narrow a focus as Section 2 of 

the Voting Rights Act cannot be divined from much broader legislative efforts like these.  

It is too much of a stretch to conclude from the general legislative record that Congress 

specifically intended to shield state laws from scrutiny if there was evidence these laws 

resulted in racial discrimination.  As Judge Torruella explained in his dissent in Simmons:

. . . the majority relies on assorted evidence of the 
widespread use and general sanction of felon 
disenfranchisement laws in various contexts. But all that any 
of this evidence actually shows is that felon 
disenfranchisement is not presumptively invalid . . .  None of 
the majority's arguments support its conclusion that 
Congress intended to insulate such laws from scrutiny under 
§ 2 of the VRA where they are alleged to effect a 
discriminatory result.  

Id., 575 F.3d at 52.

The majorities in cases such as Hayden and Simmons were impressed with the 

“historic legitimacy” of a state’s right to take away a felon’s right to vote.  Simmons, 575 

F.3d at 42.  But what this observation ignores is the historic illegitimacy of voting 

discrimination.  A proper reading of Section 2 of the Voting Rights Act honors both: states 

retain the right to take away a felon’s right to vote, for any of the policy reasons that might 

support such a practice, unless it can be proven that doing so results in racial 

discrimination.
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b. In any event, there is no reason to resort to legislative history if the 
statute is unambiguous

Here’s a second reason why I reject the State’s contention: Its invitation to 

interpret around the unambiguous language of the Voting Rights violates a textbook 

principle of our rules of statutory construction. Courts enforce the laws as written, not as 

we think the legislature might have otherwise intended.  When the language of a statute is 

unambiguous, courts are not free to re-engineer the words or ignore them to achieve some 

contrary intent, no matter how compelling the evidence of a contrary intent may be.  “We 

have stated time and again that courts must presume that a legislature says in a statute 

what it means and means in a statute what it says there.”  Connecticut Nat'l Bank v. 

Germain, 503 U.S. 249, 253-54 (1992).

Here’s more from the textbook about how to interpret a statute:  

■ “[W]e do not inquire what the legislature meant; we ask only what the 

statute means.”  State ex rel. Kalal v. Circuit Court for Dane County, 2004 

WI 58, ¶ 39, 271 Wis. 2d 633, quoting Singer, 2A Sutherland Statutory 

Construction, § 45.07, at 38 (6th ed. 2000), quoting Oliver Wendell 

Holmes, The Theory of Legal Interpretation, 12 HARV. L. REV. 417, 419 

(1898-99).

■ “We assume that the legislature’s intent is expressed in the statutory 

language.  . . . It is the enacted law, not the unenacted intent, that is binding 

on the public. Thus, we have repeatedly held that statutory interpretation 

‘begins with the language of the statute. If the meaning of the statute is 

plain, we ordinarily stop the inquiry.’”  Kalal, ¶¶ 44-45, quoting Seider v. 

O'Connell, 2000 WI 76, ¶ 43, 236 Wis. 2d 211.

■ “Although ascertainment of legislative intent is the frequently-stated goal of 

statutory interpretation, our cases generally adhere to a methodology that 
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relies primarily on intrinsic sources of statutory meaning and confines 

resort to extrinsic sources of legislative intent to cases in which the 

statutory language is ambiguous.” Kalal, ¶ 43, citing State ex rel. Cramer 

v. Schwarz, 2000 WI 86, ¶¶ 17-18, 236 Wis. 2d 473.

■ “There is simply no support in our precedent for disregarding so plain and 

unambiguous a statutory mandate based on nothing more than our own 

assumption that Congress did not mean what it said. See BedRoc Ltd., LLC

[v. United States, 541 U.S. 176, 183, 124 S.Ct. 1587 (2004)] (explaining that 

absent ambiguity we are bound by the ‘preeminent canon of statutory 

interpretation [that] requires us to presume that [the] legislature says in a 

statute what it means and means in a statute what it says there’ (internal 

quotation marks omitted)) . . . ”  Simmons., 575 F.3d at 52 (Torruella, J. 

dissenting).

Thus, unless the State first demonstrates an ambiguity in the Voting Rights Act –

that is, that the language of Section 2 “is capable of being understood by reasonably well-

informed persons in either of two or more senses,” Bruno v. Milwaukee County, 2003 WI 

28, ¶ 19, 260 Wis. 2d 633 – there is no reason to resort to legislative history in the first 

place.  In other words, before trotting out legislative history, the State must demonstrate 

that the statute can be read more than one way, and that one way it may be read is to 

exempt anti-felon voting laws from its purview.  However, as is discussed in more detail in 

the next section, the State says the law is not ambiguous.  Hence, asking the court to 

consider the legislative history of the Voting Rights act is a non-starter.

c. Section 2 of the Voting Rights Act is unambiguous

Many of the arguments against applying Section 2 of the Voting Rights Act to anti-

felon voting laws hinge on whether the statute is ambiguous. I do not find it so.
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One reason I conclude that the statute is unambiguous is that the State itself 

contends that it is unambiguous.  See State of Wisconsin’s Brief in Response to Court’s 

August 26, 2010 Order, filed September 7, 2010, at 1 (“the State maintains that the 

applicable VRA language is unambiguous”); State’s September 27 Brief at 3 (inviting the 

court to consider the statute’s legislative history to confirm what the State contends is its 

“plain meaning”).5  The State has its reasons for staking such a claim, which are discussed 

below starting at p. 23, but the important point at this juncture is that the State does not 

carry its burden of demonstrating that Section 2 is ambiguous.6

The other reason I find Section 2 unambiguous is that the statute is not capable of 

being understood by reasonably well-informed persons in more than one sense. See 

Bruno, 2003 WI 28, ¶ 19.  A reasonable person would not conclude that the words of this 

particular statute can be understood both (1) to apply to anti-felon voting laws that 

discriminate and (2) then again, maybe not.  As discussed above, the words of the statute 

make no exception for felon disenfranchisement.  The statute condemns all “voting 

qualification[s]” that result in a denial of the right to vote on account of race.  

The only other words in the statute that might seem open to debate are the words 

“on account of race.”  At first blush, these words might seem a little slippery, but if there is 

any doubt about what Congress intended by them, the answer is right in the statute itself.  

The words “on account of race” are followed almost immediately by the words “as 

provided in subsection (b).”  Thus, subsection (a) explicitly directs any reader doubtful of 

the meaning of “on account of race” to follow the instructions in section (b).  Subsection 

                    
5 On this point it is worth noting that while legislative history may be consulted to confirm an “interpretation 
of a statute otherwise clear on its face,” Seider, 2000 WI 76, ¶ 52 – “[l]est there be any doubt about the 
correctness of our interpretation,” State v. Volk, 2002 WI App 274, ¶ 39, 258 Wis. 2d 584 – a court may not 
“resort[] to legislative history to uncover ambiguities.” Cramer, 2000 WI 86, ¶ 37.  See also Bank Mutual v. 
S.J. Boyer Construction, Inc., 2010 WI 74, ¶ 25, 326 Wis. 2d 521.

6 In staking itself to the position that the statute is unambiguous the State takes a bolder stand than others
have.  The approach taken in each of the three most prominent decisions in the field was to find the statute 
ambiguous, a finding which served as the entrée to considering legislative history.  Simmons, 575 F.3d at 35; 
Hayden, 449 F.3d at 315, Johnson, 405 F.3d at 1229 (discussing whether “one interpretation presents grave 
constitutional questions whereas another interpretation would not”).
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(b) gives a working definition of what is meant by denying one the right to vote “on 

account of race.” It depends “on the totality of the circumstances:” 

A violation of subsection (a) ... is established if, based on the 
totality of the circumstances, it is shown that the political 
processes leading to nomination or election in the State or 
political subdivision are not equally open to participation by 
members of a class or citizens protected by subsection (a) of 
this section in that its members have less opportunity than 
other members of the electorate to participate in the political 
process and to elect representatives of their choice.

42 U.S.C. 1973(b).  In other words, a voting qualification results in a race-based denial of 

the right to vote if, considering the totality of circumstances, the qualification causes 

citizens who are African-American to have less opportunity than other members of the 

electorate to participate in the political process and to elect representatives of their 

choice.7

No single word, nor any group of words, nor the words of the statute considered as 

a whole state or suggest that felon disenfranchisement is immune from scrutiny under 

Section 2.  Hence, I find that the statute unambiguously applies to Wisconsin’s anti-felon 

voting laws (relief from which depends, of course, on whether if it can be proven that their 

enforcement results in race discrimination).

And if anything more were needed to reach this conclusion, consider this 

inference:  Congress added a proviso at the end of subsection (b): “[N]othing in this 

section establishes a right to have members of a protected class elected in numbers equal 

to their proportion in the population.”  That Congress added a proviso on this subject and 

not on the subject of felon disenfranchisement is illuminating.  Congress had a ripe 

opportunity to add a proviso about not interpreting the statute to apply to anti-felon 

voting laws, yet Congress did not utter a word to exempt felon disenfranchisement laws 

from being tested under the “totality of the circumstances” standard.   

                    
7 The Supreme Court has elaborated a bit on what must be proven: that the qualification “interacts with social 
and historical conditions to cause an inequality in the opportunities enjoyed by black and white voters to elect 
their preferred representatives.” Thornburg v. Gingles, 478 U.S. 30, 47, 106 S.Ct. 2752 (1986).
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4. Whether applying Section 2 of the Voting Rights Act as written violates
Section 2 of the Fourteenth Amendment or the “clear statement” rule

The words of Section 2 of the Fourteenth Amendment suggest that Congress will 

not interfere with a state law taking away a felon’s right to vote, and the State invokes this 

language in support of two related but slightly different statutory interpretation 

arguments: First, that this language confers a constitutional blessing on felon 

disenfranchisement laws shielding them from the Voting Rights Act and rendering 

unconstitutional any interpretation of the Voting Rights Act which would make it 

applicable to felon disenfranchisement.  Second, the “clear statement” rule – another 

canon of statutory construction, one that requires courts to construe statutes so as to avoid 

serious constitutional problems unless Congress has made its intent plain – requires that 

the Voting Rights Act be interpreted so as not to apply to felon disenfranchisement, to 

avoid a constitutional clash between states and the federal government over the rights of 

states to determine who may vote.

The language on which the State relies is contained in a portion of the Fourteenth 

Amendment that alters the rules for apportioning the House of Representative among the 

states, and that gives states a strong incentive to spread the franchise to former slaves.  

The number of representatives a state is permitted to send to Congress depends on the 

size of the state’s population.  Before the Fourteenth Amendment, only three-fifths of a 

state’s slave population was counted.  Section 2 changes that.  Now states are permitted to 

fully count all of their residents – but only if all residents are allowed to vote.  Residents 

who are not allowed to vote cannot be counted.

But then the amendment creates an exception to the counting rule (or, shall we 

say, the discounting rule): even though the right to vote is denied to those who 

“participat[e] in rebellion, or other crime,” rebels and criminals still count for purposes of 

apportionment.
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Here is the language of Section 2:  

[W]hen the right to vote . . . is denied to any of the male 
inhabitants . . . or in any way abridged, except for 
participation in rebellion, or other crime, the basis of 
representation therein shall be reduced in the proportion 
which the number of such male citizens shall bear to the 
whole number of male citizens twenty-one years of age in 
such State.

U.S. Const. amend. XIV, § 2.

Based on this provision, the State argues that felon disenfranchisement laws like 

Wisconsin’s are “expressly contemplated” by the constitution.  State’s September 27 Brief 

at 6.  It further contends that construing the Voting Rights Act to invalidate Wisconsin’s 

law would trigger a constitutional conflict and “put[] the VRA at odds with § 2 of the 

Fourteenth Amendment.”  State’s Brief in Opposition to the Motion to Dismiss, filed July 

28, 2010 at 12.  Thus, the State argues that both the constitution and the clear statement 

rule require me to recognize an exception to the Voting Rights Act for Wisconsin’s felon 

disenfranchisement laws.

The State’s argument is flawed in two different ways.  First, the argument

overstates the scope of the blessing conferred by Section 2.  Second, a prerequisite for 

applying the clear statement rule is that the statute in question is ambiguous, but, as we 

have seen, the State has not demonstrated as much.

a. Section 2 of the Fourteenth Amendment does not endorse in all 
circumstances state laws taking away the voting rights of felons

Taking the first flaw first, the State reads too much into Section 2’s exception for 

felon disenfranchisement.  The problem the State encounters here is imprecision, the 

same problem it encountered trying to infer Congress’s intent about the scope of the 

Voting Rights Act from Congress’s action and inaction on legislative proposals that are not 

comparable with the particular limit on felon disenfranchisement imposed by Section 2 of 

the Voting Rights Act.  Just as we would not infer a holding from a court decision in a case 
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in which the court was not presented with the question about which the inference is 

sought, we should not infer from Section 2 of the Fourteenth Amendment a judgment 

about the question raised by this case: whether the drafters intended to bless all anti-felon 

voting laws, even those that prove to have the effect of disenfranchising African-

Americans for reasons related to race rather than wrongdoing.  The State supplies no 

evidence of such an intention from the language of Section 2, nor from its history.  I 

conclude that the reference in Section 2 of the Fourteenth Amendment is too thin to imply

a blanket endorsement.

For these reasons, I find more persuasive the reasoning of those who have 

dissented from the majority view of this issue:  

■ “The majority’s finding of a conflict between the VRA and Section 2 of the

Fourteenth Amendment stems from its failure to distinguish between felon 

disenfranchisement laws generally and those that result in racial 

discrimination.  . . . Nothing in Section 2 of the Fourteenth Amendment 

grants states unfettered discretion to disenfranchise felons, much less 

permits felon disenfranchisement on the basis of race.”  Johnson v. 

Governor of Florida, 405 F.3d at 1248 (Barkett, J., dissenting).

■ “The most that can be gleaned from this language is that . . . there is no per

se ban on such laws. But VRA § 2 is targeted at precisely those voting 

qualifications that are not the subject of a per se ban. See S.Rep. No. 97-

417, at 16 (explaining that under § 2 as amended in 1982, ‘electoral devices  

. . . per se would not be subject to attack under section 2. They would only 

be vulnerable, if, in the totality of circumstances, they resulted in the denial 

of equal access to the electoral process’).”  Simmons, 575 F.3d at 53

(Torruella, J., dissenting).

■ “Although § 2 of the Fourteenth Amendment permits states to 
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disenfranchise felons without proportionately diminishing the state’s 

representation in Congress, it does not permit the states to pick and choose 

among felons in a way that violates whatever statutory protections of the 

right to vote Congress has enacted pursuant to its broad powers.”  Baker v. 

Cuomo, 58 F.3d 814, 824 (2nd Cir. 1995)(denying petition for rehearing). 

■ “Furthermore, I do not think that § 2 of the Fourteenth Amendment

amounts to a right to disenfranchise citizens at will, heedless of the 

consequences.  . . . The Fourteenth Amendment does not define the outer 

limits of a state’s ‘right’ to disenfranchise criminals, but it is certain that a 

state’s right to disenfranchise is not absolute.”  Johnson v. Governor of 

Florida, 405 F.3d at 1240-1241 (Wilson, J., concurring in part and 

dissenting in part).

My conclusion on this point is buttressed by the recent views of the Solicitor 

General on the scope of Section 2 of the Fourteenth Amendment.  In 2009, after the 

plaintiffs were turned away by the United States Court of Appeals for the First Circuit in 

Simmons, they sought certiorari review in the United States Supreme Court.  The Court 

invited the Solicitor General to file an amicus brief on the question of whether the Court 

should review the case.  The Solicitor General opined that the Court should not consider 

the case (and this view prevailed – just last month the Court denied cert.), but not on the 

ground that the Voting Rights Act categorically excludes felon disenfranchisement.  The 

Solicitor’s view was that the law on the books in Massachusetts, which bars only 

incarcerated felons from voting, presented the court with too narrow a vehicle for 

reviewing the scope of the Voting Rights Act as it applies to other felon 

disenfranchisement laws, like Wisconsin’s, which cast a wider net.  Brief for the United 
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States as Amicus Curiae in Simmons v. Galvin, Petition No. 09-920 at 14.8

In addition to discussing the meaning of the text of the Voting Rights Act, the 

Solicitor General also addressed the question whether Section 2 of the Fourteenth 

Amendment conferred any sort of categorical immunity on felon disenfranchisement laws 

which precluded the enforcement of the Voting Rights Act against them: 

As a textual matter, Section 2 of the Fourteenth Amendment
. . . does not support the conclusion that all persons
convicted of felonies, whether currently imprisoned or
returned to society after serving their sentences, have no 
“‘right to vote’” that is capable of being denied or abridged 
within the meaning of Section 2. Neither the Second Circuit 
nor other courts of appeals have adopted that reading of the 
statute. Moreover, indications that Congress has generally 
acknowledged the validity of felon disenfranchisement laws 
do not establish that all felon disenfranchisement laws, 
including those that can be shown to have an unjustified 
disparate effect on particular racial groups, are categorically 
beyond the reach of Section 2.

Id. at 17.

The State, in support of its contention about the blessing conferred by Section 2, 

presses the Supreme Court’s holding in Richardson v. Ramirez, 418 U.S. 24, 94 S.Ct. 2655 

(1974).  In Richardson, the Court upheld a California law disenfranchising felons and 

rejected the felons’ claim that their disenfranchisement violated the Equal Protection 

clause of the Fourteenth Amendment.  The Court pointed out that Section 2 of the 

Fourteenth Amendment was installed in the amendment right alongside the Equal 

Protection guarantee.  The Court concluded that this arrangement reflected an intent to 

exempt felon disenfranchisement laws from the other provisions of the Fourteenth 

Amendment, including the Equal Protection clause, and rejected the felons’ claim that a 

state must demonstrate a “compelling state interest” before taking away a felon’s right to 

vote.  The Court explained: 

                    
8A copy of the brief may be found in the court file.  The brief also is available on-line in a variety of locations, 
including SCOTUSblog, at http://sblog.s3.amazonaws.com/wp-content/uploads/2010/09/AmicusUS.09-
920.pdf



21

As we have seen, however, the exclusion of felons from the 
vote has an affirmative sanction in § 2 of the Fourteenth 
Amendment, a sanction which was not present in the case of 
the other restrictions on the franchise which were 
invalidated in the cases [requiring a showing of a compelling 
state interest]. We hold that the understanding of those who 
adopted the Fourteenth Amendment, as reflected in the 
express language of § 2 and in the historical and judicial 
interpretation of the Amendment's applicability to state laws 
disenfranchising felons, is of controlling significance in 
distinguishing such laws from those other state limitations 
on the franchise which have been held invalid under the 
Equal Protection Clause by this Court.

Id., 418 U.S. at 54.

The State misplaces its reliance on the “affirmative sanction” of Richardson.  The 

problem for the State is, again, apples and oranges.  The challenge to felon 

disenfranchisement laws confronted and resolved by the Richardson court was whether 

such laws deny equal protection.  The Court was not confronted with the question that 

Messrs. Henderson and Maclin’s cases present, that is, whether Section 2 of the 

Fourteenth Amendment also sanctions anti-felon voting laws that can be proven to deny

the right to vote on account of race.

We know that the “affirmative sanction” of Richardson is not absolute or all-

encompassing.  In Hunter v. Underwood, 471 U.S. 222, 233, 105 S.Ct. 1916 (1985), the 

Court effortlessly set to one side the holding of Richardson when striking down an 

Alabama anti-felon voting law that was designed intentionally to discriminate against 

African-Americans.  Id., 471 U.S. at 233.  The question presented in Hunter simply had 

not been presented to the Richardson court.  Neither was the question presented here.  

Therefore Richardson is not controlling.

b. The “clear statement” rule does not apply because Section 2 of the 
Voting Rights Act is not ambiguous

The second prong of the State’s constitutional argument is that under the “clear 

statement” rule, I must recognize an unwritten exception in Section 2 of the Voting Rights 
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Act or run the risk of provoking a constitutional conflict.

There are a variety of arguments that might be marshaled in response,9 but one is 

decisive: the clear statement rule does not apply here because the State cannot make the 

prerequisite showing – that the statute is ambiguous.  Unless a statute is ambiguous, the 

clear statement rule simply does not come into play.  See, e.g., Pennsylvania Dep’t of 

Corrections v. Yeskey, 524 U.S. 206, 212, 118 S.Ct. 1952 (1998) (“in the context of an 

unambiguous statutory text [whether Congress envisioned how a federal law might be 

applied to a practice traditionally within the states’ purview] is irrelevant”); Salinas v. 

United States, 522 U.S. 52, 60, 118 S.Ct. 469 (1997); Hilton v. South Carolina Public 

Railways Comm’n, 502 U.S. 197, 206, 112 S.Ct. 560 (1991) (“the plain statement rule [is] a 

rule of statutory construction to be applied where statutory intent is ambiguous”)(citation 

omitted).

In the case before the court, the State has not demonstrated the requisite 

ambiguity.  Absent ambiguity, the State’s appeal to the clear statement rule is unavailing. 

In invoking the clear statement rule, the State presents the court with a solution to 

statutory interpretation that is as tempting as it is illegitimate: if we in the third branch 

conclude that the legislature couldn’t possibly have intended the results that its 

                    
9 E.g., as explained in the previous section, there can be no constitutional collision because Section 2 of the 
Fourteenth Amendment does not give states the right to take away a felon’s right to vote if the result of doing 
so is racial discrimination.  

For another e.g., see Hayden, 449 F.3d at 357-358 (Parker, J., dissenting)(“the clear statement rule cannot be 
justified by contending that unless it is applied, the VRA would improperly interfere with ‘sensitive domains’ 
such as the core state function of regulating the franchise.  . . . This contention overlooks the quite obvious fact 
that the very purpose of the VRA was to impose Congressional regulation on the traditional state function of 
regulating voting. See Lopez v. Monterey County, 525 U.S. 266, 284-85, 119 S.Ct. 693 . . . (1999) (‘In short, 
the Voting Rights Act, by its nature, intrudes on state sovereignty. The Fifteenth Amendment permits this 
intrusion, however. . . .’). Time and time again, the Supreme Court has held that state voting requirements are 
comfortably within Congress’ reach under the VRA”); Farrakhan v. Locke, 987 F. Supp. 1304, 1309 (E.D.
Wash. 1997)(“The Court does not agree that the plain statement rule applies to the VRA. The Civil War 
Amendments to the United States Constitution have already changed the usual constitutional balance between 
the states and the federal government. The remedial clause of the Fourteenth Amendment was specifically 
created so that the federal government could police states for violations of the constitutional rights of racial 
minorities.  . . . The Supreme Court has consistently recognized that Congress has the power to enforce the 
Fourteenth and Fifteenth Amendments through the VRA, ‘despite the burdens those measures placed on the 
states.’”).
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unambiguous words will yield, we are free to carve out exceptions of our own.  But because 

it is normally the province of the legislature to write the laws, not the courts, judges 

usually resist this temptation, see, e.g., United States v. Albertini, 472 U. S. 675, 680 

(1985)(“Statutes should be construed to avoid constitutional questions, but this 

interpretative canon is not a license for the judiciary to rewrite language enacted by the 

legislature”), although sometimes this view is observed only by a minority, e.g., Johnson v. 

Governor of Florida, 405 F.3d at 1240 (Wilson, J., concurring in part and dissenting in 

part)(“Where, as here, there is no ambiguity, the ‘avoidance’ doctrine should not be 

employed as a pretext for rewriting clear statutory language”); Hayden, 449 F.3d at 368 

(Sotomayor, J., dissenting)(“I do not believe that Congress wishes us to disregard the plain 

language of any statute or to invent exceptions to the statutes it has created”).

5. Whether the defendants were disenfranchised “on account of” their 
wrongdoing as opposed to “on account of” their race

The State contends that the defendants fail to state a claim under Section 2 of the 

Voting Rights Act because the “voting qualification . . . which results in a denial . . . of 

[their] right . . . to vote” cannot be accounted for by their race, only their wrongdoing.  

Thus, the State contends that “the cause of the defendants’ inability to vote consists 

entirely of his conviction, not his race.”  State’s September 27 Brief at 2.  The State argues 

that the meaning of Section 2 is plain and that it plainly means that if you are convicted of 

a felony, you lose your right to vote based on your conduct, not your race, and therefore 

Section 2 cannot apply to felon disenfranchisement laws.

The State’s reasoning is circular.  The State’s interpretation of the statute confuses 

the “voting qualification” which is the subject of our concern under the statute, i.e., felon 

disenfranchisement, with its object, i.e., its effect, i.e., racial discrimination.  Reduced to 

its essence, the State’s argument is that the defendants’ right to vote was not denied on 

account of race but instead because it was denied.  The fallacy may be demonstrated by 
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looking at the statute in the obverse.  The State would have me read the statute as follows:

No voting qualification or prerequisite to voting or standard, 
practice, or procedure shall be imposed or applied Persons 
convicted of a felony may be disqualified by any State or 
political subdivision in a manner which results in a denial or 
abridgement of the right of any citizen of the United States 
to vote if on account of race or color a felony conviction . . .

The problem with the State’s circular reading of the statute is that it skates around 

the question Section 2 of the Voting Rights Act compels us to answer – whether the denial 

of a felon’s right to vote is race-neutral.  Nor does the State’s argument come to grips with 

the obvious concern that felon disenfranchisement implicates – if it can be proven that a 

felon’s conviction is “on account of race,” hasn’t the felon been denied the right to vote “on 

account of race”?

6. Whether the defendants have failed to state a claim because felons cannot 
“participate in the electoral process”

The State contends there is no way felons can prove that they have “less 

opportunity than other members of the electorate to participate in the political process 

and to elect representatives of their choice,” 42 U.S.C. § 1973(b)(emphasis added).  The 

State argues that the “totality of the circumstances” test requires proof of two separate 

elements – participating in politics and electing representatives – and then argues that 

felons can’t satisfy both elements because they “cannot hold office or travel, or make 

unmonitored phone calls or go door-to-door, or raise funds, or engage in political 

demonstrations.” State’s September 27 Brief at 3.  Hence, according to the State, either 

the statute was not intended to apply to disenfranchised felons (why would Congress 

impose a standard felons couldn’t possibly meet?) or, at least, that the claim in this case 

should be rejected at the pleading stage because it can’t be proved.

The State’s argument appears borrowed from Simmons, 575 F.3d at 40-41, and 

Hayden, 449 F.3d at 321 and 342 (Jacobs, J., concurring).  While the argument might or 
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might not have merit in the circumstances discussed in those cases – felons who found 

themselves incarcerated – the reasoning behind the argument finds no fit with the facts 

before this court.  Neither Mr. Henderson nor Mr. Maclin, at the time they allegedly cast 

their votes, were incarcerated.  Nothing prevents unincarcerated felons from participating 

in most of the political activities which the State contends must be proven, including 

traveling (at least within Wisconsin, unless special terms are imposed by the court or the 

Department of Corrections, but there is no evidence in this case of any such special terms), 

making unmonitored phone calls, going door-to-door, raising funds, engaging in political 

demonstrations, etc.  Because the record in this case doesn’t support the State’s argument, 

I must reject it.

My conclusion on this point is buttressed by the views of the Solicitor General in 

Simmons.  The Solicitor General drew a distinction between the felon disenfranchisement 

law on the books in Massachusetts, which bars only incarcerated felons from voting, and 

felon disenfranchisement laws, like Wisconsin’s, which cast a wider net.  The Solicitor 

General was careful to reserve comment on whether laws like Wisconsin’s might run afoul 

of the Voting Rights Act:

To acknowledge that [Massachusetts’s law disenfranchising 
incarcerated felons] is not subject to challenge under Section 
2 of the VRA does not mean . . . that all felon 
disenfranchisement laws, including those that can be shown 
to have an unjustified disparate effect on particular racial
groups, are categorically beyond the reach of Section 2.

Id.

7. In sum

For the foregoing reasons, I must deny the State’s request to strike the Voting 

Rights defense, and permit the parties to move to the next step, a trial on the merits of the 

defense.  To guide the parties in preparing for the unusual procedure implicated by a claim 

of this sort in the context of a criminal prosecution, I now take a few (more) moments to 
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discuss what I believe the law requires the defendants to prove.

What proof will be expected of the defendants

Discussing whether anti-felon voting laws are race-neutral makes us 

uncomfortable.  What makes us uncomfortable is that we discuss the problem in the 

context of an entire criminal justice system in which African-Americans seem to be 

convicted of felonies at rates well out of proportion to the rates at which non-African-

Americans are convicted.

But disproportionality by itself will not suffice to meet the standard set forth in 

Section 2 of the Voting Rights Act.  The words “on account of race” suggest not just a 

statistical correlation, but an actual causal connection between race and felony convictions

that disqualify one from voting.  The defendants must demonstrate that racial bias, 

whether intended or not, whether conscious or not, explains why they were convicted of 

felonies rather than misdemeanors, or convicted at all.  See Farrakhan v. Gregoire, 590 

F.3d 989, 1011-1012 (9th Cir. 2010)(citing Smith v. Salt River Project Agricultural 

Improvement and Power District, 109 F.3d 586, 595 (9th Cir. 1997)), rev’d, 623 F.3d 990 

(9th Cir. 2010); Ortiz v. City of Philadelphia Office of the City Commissioners, 28 F.3d 

306, 310 (3d Cir. 1994).

If it is the defendants’ contention that African-American voters are convicted of 

felonies disproportionately because they are treated disparately at various stages of the 

criminal justice process – at, say, search or arrest or charging or pretrial detention or the 

like – the defendants must be prepared to enlist an expert who can conduct the kind of 

multivariable analysis necessary to demonstrate that these outcomes are the result of race 

and not factors independent of race.

Such a trial may be complex, but complexity can be managed.  For one thing, the 

claims the defendants make here have been pursued and tried elsewhere, in Seattle and in 
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New York.  The experience of those on both sides of the v. in those cases may aid the 

parties in this case in reducing the complexity and expense of the presentation they must 

make.

And such a trial may produce concomitant benefits regardless of the outcome.  It 

may be in the State’s interest to take the defendants’ claims of pervasive racism seriously 

and come to trial prepared to defend the criminal justice system on which the State 

depends for the convictions it seeks; such a trial might put to rest nagging doubts.  Or, if 

the defendants are successful in proving their claim, the evidence may point to tangible 

changes that can be made within the system to put nagging doubts to rest.  At the very 

least, such a trial might reveal subtle, repairable influences that bias our decision-making 

at one point or another along the continuum of decisions we make as a case progresses 

through the system, regardless of whether the evidence suffices to demonstrate the 

systemic racial problem the defendants allege.  

As I stated at the outset of this decision, of course, the choice whether to try the 

case is not up to the court.  We don’t get to pick our cases.  We try the disputes that parties 

bring us to try.

The other defenses

The defendants asserted three other defenses in support of their motion to dismiss.  

The proceedings to this point have doomed these defenses, but to make the record 

compact, I capsulize my rulings here:

 The defendants claimed that Wisconsin’s felon disenfranchisement laws 

contravene the Equal Protection guarantee of the Fourteenth Amendment.  

But as the defendants conceded at the hearing on August 20, 2010, they 

lack proof of purposeful racial discrimination, that is, that Wisconsin’s laws 

were adopted with the intent to prevent African-Americans from voting.  
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Consequently, their claim fails.  See Hunter, 471 U.S. at 227-228, 233;

Richardson, 418 U.S. at 56.10

 The defendants claimed that Wisconsin’s felon disenfranchisement laws 

also violate the Fifteenth Amendment’s guarantee of the right to vote.  But 

such a claim requires proof of purposeful discrimination, Bolden, 446 U.S. 

at 62-63, which the defendants concede they do not have.

 The defendants claimed their rights under the Twenty-Fourth Amendment 

were violated.  The Twenty-Fourth Amendment proscribes poll taxes.  The 

defendants claimed that the reason they were still laboring, as of the fall 

2008 election, under felony convictions that disqualified them from voting 

was that their supervision had been extended by reason of a failure to pay 

costs or restitution or the like, and that this worked a disenfranchisement 

akin to a poll tax.  However, the defendants conceded at the hearing on 

August 20, 2010 that the facts do not support this claim.  Each of the 

defendants would have been on probation at the time of the 2008 election 

regardless of whether he had previously paid restitution, fines, costs and 

surcharges.

Conclusion 

For the foregoing reasons, IT IS ORDERED THAT:

1. The State’s request to strike the defendants’ motion to dismiss is denied.

2. The court will hear the motion to dismiss on its merits, except as provided 

in paragraph 3.

3. On January 28, 2011 at 8:30 a.m. the court will conduct a status conference 

                    
10 The defendants tried to mount a case that the felon disenfranchisement provision of the original Wisconsin 
constitution was racially motivated.  But even if that provision was tainted, it was repealed and replaced in 
1986 with Article III, § 2(4)(a), which appears untainted and as to which the defendants admit they can supply 
no evidence of discriminatory intent.  Compare Johnson, 405 F.3d at 1224 (“The state has met its burden as a 
matter of law by substantively reenacting the law for race-neutral reasons”).
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at which the court will determine:

a. whether the Court of Appeals will grant interlocutory review of this 

decision, and, if not,

b. a deadline for each of the parties to name expert witnesses and furnish 

the court and each other with a report of the opinions the witnesses will 

state at the evidentiary hearing on the motion to dismiss, as well as the 

factual bases for those opinions, and

c. a deadline for the parties to bring any dispositive motion, i.e., any 

motion seeking to resolve the issues raised by the motion to dismiss 

without an evidentiary hearing on the ground that there is no genuine 

issue of fact as to whether felon disenfranchisement denies the 

defendants their right to vote on account of their race.

_______________________________
Richard J. Sankovitz
Circuit Court Judge

Dated: __________________________


