
UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF WISCONSIN

STEPHEN TOLIVER,

Petitioner,

v. Case No. 02-C-1123

GARY McCAUGHTRY,

Respondent.

        

PETITIONER STEPHEN TOLIVER’S MEMORANDUM IN SUPPORT OF
APPLICATION FOR WRIT OF HABEAS CORPUS

I.

INTRODUCTION

Stephen Toliver, by counsel, submits this memorandum in support of

his petition for a writ of habeas corpus, which he has brought under 28 U.S.C. §

2254.

On August 27, 2008, the United States Court of Appeals for the Seventh

Circuit reversed this Court’s order denying Toliver’s petition for a writ of habeas

corpus and remanded to this Court to determine factual issues regarding Toliver’s

trial counsel’s effectiveness and whether the prosecutor received a letter from
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Cornell Smith that was exculpatory to Toliver.  Toliver v. McCaughtry, 539 F.3d 766,

782 (7  Cir. 2008).th

As to the ineffective assistance of counsel claim, the Seventh Circuit

held that Toliver was prejudiced when his trial counsel did not call Angeal Toliver

as a witness, and when his trial counsel did not interview Harvey Toliver.  Id. at

777.  The Wisconsin Court of Appeals, therefore, unreasonably applied clearly

established federal law as determined by the United States Supreme Court in

Strickland v. Washington, 466 U.S. 668 (1984).  Id.  In turn, the Seventh Circuit

concluded, this Court erred when it denied the writ on the ground that the

Wisconsin Court of Appeals’ determination of no prejudice was reasonable.  Id.  

However, because neither the state courts nor this Court determined

whether trial counsel’s performance was deficient – the first prong of the Strickland

two-part test for assessing an ineffective assistance of counsel claim – the Court of

Appeals remanded to this Court for additional factual findings regarding trial

counsel’s effectiveness.  Id.  The Seventh Circuit noted, however, that “on the record

as presently constituted, it appears that the performance of Mr. Toliver’s trial

counsel fell below an objective standard of reasonableness.”  Id. at 775.

As to the exculpatory letter allegedly received by the state prosecutor,

the Seventh Circuit also found that the Wisconsin Court of Appeals unreasonably
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applied clearly established law as determined by the United States Supreme Court

in Brady v. Maryland, 373 U.S. 83 (1963), when the state court found that the

presence of an exculpatory letter from Cornell Smith would not have affected the

outcome of Toliver’s trial.  Id. at 780.  The Seventh Circuit remanded to this Court

to make a factual finding as to whether the Milwaukee County District Attorney

received the letter allegedly submitted by Smith that was exculpatory.

On March 5, 2009, an evidentiary hearing was held in accordance with

the Seventh Circuit’s remand.  Testifying were Milwaukee County Deputy District

Attorney Mark Williams, Cornell Smith, and Stephen Toliver.  The Court ordered

post-hearing briefing regarding the factual and legal issues raised by Toliver’s

claims that his trial counsel was ineffective and that the prosecutor did not disclose

exculpatory evidence.  Toliver now submits his post-hearing memorandum.

II.

ARGUMENT

A. Ineffective Assistance of Counsel–Deficient Performance

1. Facts
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In the Seventh Circuit’s description of Angeal and Harvey Toliver’s affidavits, “Mr.
2

Toliver” refers to Stephen Toliver.  The other Tolivers are referred to by their first names,

Oliver and Harvey.
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Two witnesses have submitted affidavits indicating how they would

have testified if called by Toliver’s trial counsel.   Angeal Toliver is Stephen Toliver’s1

wife and the mother of his children.  Harvey Toliver is Stephen Toliver’s cousin.

The following is the Seventh Circuit’s description of the testimony that would have

been offered by Angeal Toliver:2

Angeal Toliver’s affidavit recounts a conversation that she

had with Mr. Toliver’s mother and Jo-Etta Foster, who had

been present in the house during Rogers’ murder and

testified against Mr. Toliver.  Mr. Toliver’s mother and

Angeal asked Foster what had happened on the evening

of the Rogers murder.  Foster told them that Mr. Toliver

had nothing to do with Rogers’ murder.  That evening,

Foster explained that she was in her bedroom when she

heard a gunshot; she then yelled Mr. Toliver’s name and

looked out her bedroom door.  At that point, Foster saw

Mr. Toliver trying to wrestle a gun away from Oliver and

heard Mr. Toliver exclaim, “[Y]ou shot the bitch, or

something like that.”  Oliver then shot Rogers again, after

which Mr. Toliver succeeded in wrestling the gun away

from Oliver.  Foster explained that the reason that she had

not told the police this was because the police had

threatened to charge her.  Angeal’s affidavit concludes by

stating that she had explained all of this to Mr. Toliver’s

trial counsel and that he had told her that he was placing

her on Mr. Toliver’s witness list.  Angeal, however, was

never called to testify.

539 F.3d at 772 (citations omitted).
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The Seventh Circuit described Harvey Toliver’s proffered testimony as

follows:

Harvey Toliver’s affidavit relates a conversation that he

had with the Toliver brothers after the Rogers murder.

While the Toliver brothers were driving Harvey home,

Harvey asked them why the police were questioning them

about the Rogers murder.  Mr. Toliver immediately said,

[B]ecause this crazy nigger, meaning [Oliver], killed her.

Harvey inquired as to Oliver’s motive in killing Rogers.

According to Harvey, Oliver said, “[B]ecause she was a

dope fiend [sic] bitch and deserved to die.”  Mr. Toliver

then became upset and responded by telling Oliver,

“[Y]ou shouldn’t have killed her because it wasn’t any of

our business if this woman . . . did or didn’t steal

Commosie’s dope and money, it wasn’t [your] business.”

Oliver stated that Rogers had made him angry when she

laughed after Commosie asked her if she stole his money,

“so he shot the bitch and he said he didn’t like her

anyway.”  Harvey’s affidavit continues to explain that Mr.

Toliver told Oliver that he was not going to take the blame

for him and that “if they got arrested that [Oliver] would

have to take his own weight because he, [Mr. Toliver], will

tell the police the truth about what happened.”  Oliver

stated that “he would accept that if it came to that and he

would confess to what he did because he wouldn’t let his

brother, [Mr. Toliver], take the blame for what he had

done.”  Mr. Toliver then expressed regret at having helped

Oliver move Rogers’ body and said it was “stupid” on his

part.

Harvey’s affidavit then recounts how Mr. Toliver had

called Harvey from a county jail and had explained that

Oliver had confessed to the murder but then had claimed

that the confession had been coerced.  Mr. Toliver asked

Harvey if he would be willing to speak with Mr. Toliver’s
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counsel and relate the conversation that he had with the

Toliver brothers.  Harvey’s affidavit states that he

expressed some reluctance about taking sides between the

two brothers, but he ultimately told Mr. Toliver that he

would speak to Mr. Toliver’s counsel if it became

necessary.  Mr. Toliver told Harvey that he should expect

to hear from his counsel soon.  The affidavit explains that

Mr. Toliver’s counsel never contacted Harvey.

Id. at 772-773 (citations omitted).

Because Angeal’s and Harvey’s testimony “provided unique

information, available from no other witnesses, that was corroborative of Mr.

Toliver’s claim that he had not urged Oliver to kill Rogers but actually had

attempted to dissuade him from doing so,” the Seventh Circuit concluded that “on

the record as presently constituted, it appears that the performance of Mr. Toliver’s

trial counsel fell below an objective standard of reasonableness.”  Id. at 775.

Nevertheless, because the state courts never resolved whether trial counsel was

ineffective for failing to call Angeal Toliver as a witness and failing to interview

Harvey Toliver, the Seventh Circuit remanded to this Court to resolve issues of fact

concerning trial counsel’s competence.

Toliver’s trial counsel died in 1997.  The only additional evidence that

has been offered with respect to trial counsel’s effectiveness is Toliver’s testimony

at the March 5, 2009, evidentiary hearing.  Toliver testified that he told his trial

counsel about Harvey’s willingness to testify about the conversation in the car
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among Harvey, Stephen and Oliver.  (Ev. Hrg. Tr. at 53).  Toliver said his trial

counsel told him that Harvey might not be a credible witness because he is

Stephen’s cousin, and that he “may eventually get around to talking to him,” but he

was “working on talking to other witnesses at the time.”  (Ev. Hrg. Tr. at 53).

Toliver said that his trial counsel never interviewed Harvey.

With respect to Angeal Toliver, Stephen Toliver said that his trial

counsel interviewed her and was aware of her conversation with Toliver’s mother

and Jo Etta Foster.  Toliver testified that his trial counsel decided to not call Angeal

as a witness because “they wouldn’t believe her because she was the mother of my

children . . . He said they never believe that.  Said it’s too many relatives.  Too many

people related . . . That they don’t believe – that they just saying that to protect me.”

(Ev. Hrg. Tr. at 55).

2. Analysis

To succeed on a Sixth Amendment ineffective assistance of counsel

claim, Toliver must show: 1) that his trial counsel’s performance was so deficient as

to fall below an objective standard of the customary skill and diligence displayed by

a reasonably competent attorney; and 2) that trial counsel’s deficient performance

prejudiced the defense.  Strickland, 466 U.S. at 687-94.
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The Seventh Circuit has determined that Toliver was prejudiced by his

trial counsel’s decision to not call Angeal Toliver as a witness and his trial counsel’s

failure to interview Harvey Toliver.  This Court therefore only needs to determine

whether Toliver’s trial counsel’s actions with respect to those witnesses constitutes

deficient performance.  And because the Wisconsin Court of Appeals did not

address the first prong of Strickland, “federal review of this issue ‘is not

circumscribed by a state court conclusion,’ and our review is de novo.”  Toliver, 539

F.3d at 775 (quoting Wiggins v. Smith, 539 U.S. 510, 534 (2003)). 

Strickland mandates that counsel’s strategic choices will not be second-

guessed by post-hoc determinations that a different trial strategy would have fared

better.  466 U.S. at 689.  But there is a prerequisite to the rule’s application – only

choices made after a reasonable investigation of the factual scenario are entitled to

a presumption of validity.  Id. at 690-91.

Here, the only explanation in the record for trial counsel’s decision to

not call Angeal Toliver as a witness and for not interviewing Harvey Toliver is that

their familial relationship to Toliver would have looked like biased testimony to the

jury.  But the Seventh Circuit has already rejected this explanation as an

unreasonable basis for trial counsel’s decisionmaking.  Addressing Angeal and

Harvey Toliver’s affidavits, the Seventh Circuit stated that [n]othing in the record
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before us suggests how Angeal and Harvey Toliver’s testimony could have harmed

Mr. Toliver’s defense.”  Id. at 775.  The only reason the Seventh Circuit could

surmise for Toliver’s lawyer failing to call those witnesses was the possibility for

bias given their relationship to Toliver.  “Nevertheless, given the nature of Mr.

Toliver’s defense . . . and the probative and corroborative testimony that Angeal and

Harvey would have provided, these witnesses’ possible bias does not provide a

basis for counsel’s failure to call them . . . Even more fundamentally, counsel could

not have made a reasonable strategic decision not to call Harvey without

interviewing him in order to evaluate his proposed testimony, his credibility or his

demeanor.”  539 F.3d at 775.

As noted above, the Seventh Circuit concluded that, “on the record as

presently constituted, it appears that the performance of Mr. Toliver’s trial counsel

fell below an objective standard of reasonableness.”  Id.  On remand, the State has

not produced any evidence supporting trial counsel’s decisionmaking, nor has the

State detracted from Harvey or Angeal Toliver’s credibility.  The only additional

evidence before this Court that was not before the Seventh Circuit is Toliver’s

testimony confirming the Seventh Circuit’s speculation that trial counsel did not call

Angeal Toliver or interview Harvey Toliver because of the risk they would be

perceived as biased.  But given that the Seventh Circuit rejected this explanation as
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an unreasonable strategy, and given that the State has not offered any evidence to

contradict the record that was before the Seventh Circuit, Toliver maintains that the

Seventh Circuit’s conclusion – albeit reserved – that “the record as presently

constituted” shows that Toliver’s trial counsel’s performance was deficient requires

this Court to find that Toliver has met his burden to show deficient performance.

Further, similar cases from other circuits support Toliver’s deficient

performance claim.  In Rolan v. Vaughn, 445 F.3d 671 (3  Cir. 2006), the petitionerrd

was convicted of first-degree murder.  The prosecution’s theory of the crime was

that the petitioner shot and killed the victim during an attempted robbery.  The

petitioner argued that the victim was attempting to stab him and Rolan shot the

victim in self-defense.  The petitioner claimed that his trial counsel was ineffective

because he failed to investigate two witnesses who would have supported Rolan’s

self-defense claim.    

Prior to trial, Rolan told his attorney that two witnesses – Robert

Aponte and Daniel Vargas – supported his self-defense claim.  Although Rolan’s

trial counsel disclosed these names as potential alibi witnesses before trial as

required by Pennsylvania law, trial counsel did not refer to them as self-defense

witnesses.  Regardless, there was no evidence that trial counsel interviewed either

witness.

Case 2:02-cv-01123-PJG   Filed 03/15/10   Page 10 of 27   Document 85 



1 1

The Third Circuit described the following events from the trial:

Rolan pressed his attorney in open court to call Vargas

and Aponte after Goldstein said he had no witnesses to

call on Rolan’s behalf.  Rolan declared, ‘Yes, I have two

other witnesses who are willing to come and testify.’

Goldstein explained to the court that Rolan was referring

to Vargas and Aponte but that neither were alibi

witnesses.  After some wrangling between counsel and the

court, Goldstein refused to call the witnesses.  The jury

returned a verdict of guilty and sentenced Rolan to death.

445 F.3d at 675-76.

The petitioner’s trial counsel died while the direct appeal was pending.

After exhausting his state remedies, Rolan filed a habeas petition under 28 U.S.C. §

2254.  The district court granted Rolan’s petition on the ground that trial counsel was

ineffective.  The Third Circuit affirmed, finding that trial counsel’s performance fell

below an objective standard of reasonableness and that Rolan was prejudiced by

trial counsel’s performance.  With respect to the deficient performance prong of

Strickland, the Third Circuit observed that “[s]trategic choices made after less than

complete investigation are reasonable precisely to the extent that reasonable

professional judgments support the limitations on investigation.”  Id. at 682.

Because trial counsel made no attempt to contact the potential self-defense

witnesses, trial counsel’s decision not to present a self-defense claim could not be

accorded the normal deference to strategic choices because it was uninformed.  Id.
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Similarly, Toliver’s trial counsel’s decision to not call Harvey Toliver as

a witness, presumably because his testimony would have been considered biased,

should not be afforded any deference because trial counsel did not interview Harvey

and his decision was therefore uniformed.

At the evidentiary hearing, the State suggested that Toliver could not

meet his burden to show that trial counsel’s performance was deficient because trial

counsel died and was unavailable to explain why he did not call as a witness Angeal

Toliver or interview Harvey Toliver.  But the Third Circuit’s decision in Rolan

contradicts the State’s theory that a petitioner cannot meet his burden to show

ineffective assistance of counsel where his trial counsel is deceased.  Although

Rolan’s trial counsel was not available to testify as to why he did not interview the

potential self-defense witnesses, the Third Circuit deemed it sufficient that the

record showed that trial counsel was aware of the potential self-defense witnesses

and did not contact either witness for Rolan to establish that trial counsel’s

performance was deficient.  Similarly, the record here shows that Toliver’s trial

counsel was aware that Harvey Toliver could support Toliver’s theory of defense

but did not interview Harvey.  Those facts are sufficient for Toliver to meet his

burden to show that trial counsel’s performance was deficient. 
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Similar facts were at issue in White v. Roper, 416 F.3d 728 (8  Cir. 2005),th

where the petitioner was convicted of first-degree murder.  Petitioner White was

identified as one of three people who came to the Missouri home of Don Wright and

his girlfriend Carol Kinney to buy crack cocaine.  The trio murdered Wright and

attempted to murder Kinney and a guest, Ernest Black.  Kinney and Black survived

and identified White as one of the assailants.  White’s defense was that the witnesses

incorrectly identified him as a perpetrator and that the third assailant was a

Jamaican drug trafficker knowns as A.J. Constantine.    

The other suspects; Roger Buckner, was found guilty after a bench trial,

and Cleveland Ford pled guilty.  At Buckner’s trial, Kinney’s sons Deonta and

Raymond testified that they were in the house at the time of the crime and saw the

assailants.  Both boys testified that the third assailant spoke with a Jamaican acccent

and was known as A.J.  Deonta identified a picture of Constantine as A.J.  But

Raymond could not identify the picture of Constantine as A.J.

At Petitioner White’s trial, Raymond testified but Deonta did not.  In

fact, Deonta was not interviewed by trial counsel.  Deonta would have testified,

however, that Petitioner White was not an assailant and would have identified

Constantine as the third killer.
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Petitioner White exhausted his state remedies and filed a petition for

habeas corpus pursuant to 28 U.S.C. § 2254.  White claimed his trial counsel was

ineffective when he failed to interview Deonta.  The district court held an

evidentiary hearing on White’s ineffective assistance claim.  White’s trial counsel,

however, died before the evidentiary hearing was held.

Dorothy Merrell, an associate of Wright’s and Kinney’s, testified at the

evidentiary hearing that Buckner and a companion arrived at her house on the night

of the murder looking to buy crack.  The victim, Wright, was in Merrell’s house at

the time, told Buckner that he had crack for sale at his house, and arranged to meet

Buckner at Wright’s house later that night.  Merrell testified that Buckner’s

companion was a Jamaican named Jay of A.J. Constantine.  

Neither Deonta nor Merrell knew Petitioner White and neither saw him

on the night of the murder. Petitioner White’s trial counsel did not interview Deonta

or White.  

The district court held that trial counsel was ineffective because he did

not interview Deonta Kinney or Dorothy Merrell, did not attend Buckner’s trial, and

did not have copies of Deonta’s and Raymond’s deposition transcripts until the eve

of trial.  The State appealed the district court’s order granting the petition and the

Eighth Circuit Court of Appeals affirmed.
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On appeal, the State of Missouri argued that the district court’s decision

was contrary to the principle that trial counsel’s failure to call witnesses is presumed

to be reasonable trial strategy.  The Eighth Circuit noted that the strength of the

presumption turns on the adequacy of trial counsel’s investigation.  Citing Strickland,

the Eighth Circuit observed that although strategic choices made after thorough

investigation of law and facts are “‘virtually unchallengable,’” strategic choices

made after less than complete investigation are reasonable “‘precisely to the extent

that reasonable professional judgments support the limitations on investigation.’”

416 F.3d at 732 (quoting Strickland, 466 U.S. at 690-91).   

Petitioner White’s trial counsel investigation was “too superficial,” the

Eighth Circuit concluded, to reveal the strength of Raymond and Deonta’s support

for the defense of mistaken identification, “and to discover the powerful support

that Dorothy Merrell could provide for the defense that Constantine was the third

assailant.”  Id.  “In other words, the presumption of sound trial strategy founders in

this case on the rocks of ignorance.”  Id.

Returning to the case at bar, Toliver’s trial counsel’s decision to not call

Angeal Toliver and to not interview Harvey Toliver is similarly not due a

presumption of sound trial strategy because trial counsel’s investigation was too

superficial.  As already noted, the only justification for failing to call Angeal Toliver
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as a witness – that she was Toliver’s wife and the mother of his children – has

already been rejected by the Seventh Circuit as not providing a reasonable strategic

decision.  539 F.3d at 775.  And “[e]ven more fundamentally, counsel could not have

made a reasonable strategic decision not to call Harvey without interviewing him

in order to evaluate his proposed testimony, his credibility or his demeanor.” 

Rolan, White, and the Seventh Circuit’s comments in this case establish

the rule that trial counsel’s performance is deficient when trial counsel fails to

interview a witness where there is a reasonable probability that the witness’s

testimony would have changed the result of the proceeding.  And, contrary to the

State’s anticipated argument, Rolan and White establish that a habeas petitioner can

meet his burden to show that trial counsel was ineffective even where trial counsel

died before the habeas court had an opportunity to hear from trial counsel regarding

the bases for his actions.

Toliver asks this Court to find that his trial counsel’s performace was

deficient when trial counsel failed to call Angeal Toliver as a witness and failed to

interview Harvey Toliver.  The Court should therefore grant Toliver’s petition for

a writ of habeas corpus and order a new trial in this case.

B. Failure to Disclose Exculpatory Evidence

1. Background
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Commosie Thompson and Corey Henry witnessed Rogers’ murder and

testified on behalf of the state at Toliver’s trial.  In Toliver’s post-conviction motion

he filed with the Wisconsin courts following the remand from the federal district

court, he submitted an affidavit from Cornell Smith, where Smith stated that he

communicated with Toliver’s prosecutor regarding information about Thompson

and Henry.  

According to the affidavit, Smith wrote Milwaukee County Assistant

District Attorney Mark Williams on June 10, 1991, and told him that he had

information regarding Tina Rogers’ murder from Commosie Thompson and Corey

Henry.  Smith advised the district attorney that he spoke with Thompson and Henry

by telephone in May 1991 and Thompson told him that Rogers was suspected of

stealing drug proceeds from him.  According to Smith, Thompson confronted

Rogers about this allegation after Oliver Toliver, Stephen Toliver, and Thompson’s

mother (Jo-Etta Foster) tracked Rogers down at a bar and brought her back to

Thompson’s residence.  In response to the allegation, according to Smith, Rogers

laughed.  Then Oliiver  Toliver “went to do something to Tina because she laughed,

but Stevie pushed him back and told him to back off or chill out.”  

Smith’s affidavit said that Thompson described Toliver’s role in the

offense as follows:
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He went on to say that Stevie told him, look man, she

must, didn’t steal it even though she’s the only one crack

head in the house, then he threw his shot gun to

Commosie and told him if you think I took it shoot me or

whoever you think stole it!  I asked him if dude, Stevie,

really said that and he said, yeah, but he knew dude was

bluffing, but when dude said that all of a sudden a shot

was fired, and everybody looked and saw Oz (Oliver

Toliver) standing over Tina, pointing his gun, then Stevie

grabbed at dude and yelled, you killed the bitch!  Then he,

Commosie, Corey and their guy Dee, “Darien Williams”

ran down the stairs getting out of there when they heard

another shot fired.  I asked if he left his Mother in the

house and he laughed and said, hell yeah.

(Smith Aff. at 2.

Smith’s affidavit also said that Thompson told him that the district

attorney intended to charge Thompson and Henry with murder if they did not

cooperate and “that the police more or less told them what to say in their

statements.”  (Smith Aff. at 2).  Smith then stated: “So on June 10, 1991, I decided to

write Mr. Williams, and try to get his help by talking to the Assistant District

Attorney who prosecuted me, and help me try and get clemacy [sic] if I testified

about what Corey and Commosie told me about the murdered woman.”  (Smith Aff.

at 2).  Smith said that the district attorney told him later in June 1991 that Smith’s

information did not shed any new light on the case and that he could not help Smith

seek clemency because his conviction arose from Kenosha County, not Milwaukee.
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Smith’s communication with the district attorney was not revealed to Toliver before

his trial in January 1992.

Toliver argued that he was deprived of his right to due process, as

articulated in Brady v. Maryland, 373 U.S. 83 (1963) and its progeny, when the

prosecutor failed to disclose Smith’s exculpatory information.  In his habeas petition,

Toliver argued that the Wisconsin Court of Appeals unreasonably applied clearly

established Supreme Court precedent when it determined that Smith’s letter did not

amount to material, exculpatory evidence.

The Seventh Circuit noted that the petitioner must establish three

elements to raise a successful due process/Brady claim: 1) that the prosecution

suppressed evdidence; 2) that the evidence was favorable to the defense; and 3) that

the evidence was material to an issue at trial.  539 F.3d at 780 (citing United States v.

Walton, 217 F.3d 443, 450 (7  Cir. 2000)).  The Seventh Circuit held that theth

Wisconsin Court of Appeals unreasonably analyzed the materiality of Smith’s

information because the disputed evidence “might well have created a reasonable

doubt as to whether Mr. Toliver, despite his prominence that night, intentionally

aided and abetted in the murder of Rogers.”  539 F.3d at 782.  If the Smith letter was

actually received by the prosecutor, the Seventh Circuit concluded, the letter was

material, exculpatory evidence that the State was required to disclose to Toliver’s
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defense.  The Seventh Circuit remanded to this Court to make a factual

determination as to whether the prosecutor received Smith’s letter.

An evidentiary hearing was held regarding this issue on March 5, 2009.

As already noted, Cornell Smith and Milwaukee Count Assistant District Attorney

Mark Williams testified.  The most salient parts of their testimony, to Toliver’s mind,

are as follows.

Williams testified that he has been the lead prosecutor in the Milwaukee

County District Attorney’s office since 1993.  At the time of Toliver’s trial in January

1992, Williams testified, he was assigned to the general felony unit with

responsibility over some homicides.  Williams said that the homicide unit was

formed in the early 1990's due to an increase in homicides at that time.  Williams

said six prosecutors were assigned to prosecute homicides at the time of Toliver’s

trial.  Williams estimated that each prosecutor handled 15 to 20 homicides at one

time and about 40 cases per year.  Williams testified that he has prosecuted

approximately 700 homicides since Toliver’s trial and March 2009.  In the vast

majority of those cases, Williams said, he was the only prosecutor assigned to the

case.

Williams also testified that witnesses seeking credit on their own cases

come forward on a “daily basis” with information regarding homicides.  (Ev. Hrg.
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Tr. at 25).  His normal procedure in such circumstance, Williams said, is to tell the

potential witness to contact their lawyer.  But if the witness is not represented by a

lawyer, and if the information is not helpful, “I just ignore it.  Or maybe I do talk to

them.”  (Ev. Hrg. Tr. at 25).

With respect to Smith’s letter he allegedly wrote to Williams in June

1991, Williams testified that he does not remember receiving the letter.  Williams

said he reviewed his file of the case and the police file on the case, and the letter did

not appear.  Williams testified that his normal practice and procedure is to keep

every letter he receives regarding a case in his file.  When receiving a written

communication regarding information about a case, Williams said his normal

procedure is to contact a detective from the police department and determine

whether the information was useful, and to provide the information to defense

counsel.  Williams testified that if he received a letter from Smith and did not keep

it, “it would violate everything I’ve done in my habit and routine for 17 years.”  (Ev.

Hrg. Tr. at 34).  But Williams acknowledged that he has occasionally “violated” his

own practices and procedures. (Ev. Hrg. Tr. at 34).

Williams conceded that his practice and procedure to immediately turn

over witness statements to defense counsel was not followed in Toliver’s trial with

respect to a witness named Anthony Prince.  Williams recalled that Prince wrote a
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letter to Williams indicating that Toliver provided an inculpatory statement to

Prince.  But because the letter was not revealed to defense counsel until one day

before trial, the prosecution was not allowed to call Prince as a witness.  Williams

said the letter was not turned over to defense counsel sooner because both Prince

and Toliver were incarcerated at Waupun Correctional and Williams was concerned

about Prince’s safety.

Williams acknowledged that he did not remember some material details

of the prosecution against Toliver.  For example, Williams testified that the “crux”

of the prosecution was that Stephen and Oliver Toliver questioned Rogers about

drugs she stole from the Tolivers, that Stephen gave a gun to Oliver and told him to

shoot whomever he thought stole the drugs, and then Oliver shot Rogers.  In fact,

the Tolivers brought Rogers to the apartment because Commosie Thompson

believed she had stolen money, not drugs.  And Stephen allegedly threw the gun to

Thompson and told him to shoot whomever he thought stole his money, including

Stephen.  Oliver Toliver had his own gun and did not use a gun provided to him by

Stephen to kill Rogers.

With regard to a letter Williams allegedly wrote in response to Smith
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stating that he could not help Smith with his prosecution from Kenosha because it

was out of his jurisdiction, Williams said “with some certainty I can say I don’t

believe that’s true.”  (Ev. Hrg. Tr. at 24).  

Williams said he reviewed Smith’s letter before the evidentiary hearing

and believed all of Smith’s information was hearsay.  Williams described hearsay

information as less useful than eyewitness information.

Smith testified that he was incarcerated at Waupun Correctional in 1991

when he wrote the letter to Williams.  Smith said that he obtained information about

Rogers’ murder when he spoke with Henry and Thompson by telephone.  Henry is

Smith’s nephew and Thompson is married to Smith’s cousin.  Smith said that he

then learned Williams was prosecuting the case, and then wrote a letter to Williams

on June 10, 1991, sharing with Williams the information he had learned about

Rogers’ murder.  Smith’s motive for providing information to the prosecution was

to received credit on his sexual assault conviction from Kenosha County.

Smith said Williams responded by letter on June 17 or June 18 and told

Smith that his information shed no light on the case, and that he could not help

Smith with his Kenosha conviction.  Smith said he lost the letter and believed it was

stolen at Waupun Correctional.
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Smith said he did not know Toliver when he wrote the letter to

Williams in 1991 and did not learn that he and Toliver were both incarcerated at

Waupun until approximately 1995.

2. Analysis

This Court does not need to find that Assistant District Attorney

Williams purposely withheld information from Toliver, or was not credible on the

witness stand when he testified at the evidentiary hearing last March.  Rather,

Toliver concedes that Williams’ was candid when he testified.  But his testimony

provides a reasonable basis to conclude that he did in fact receive a letter from

Smith, and that the letter was withheld from Toliver – perhaps because Smith and

Toliver were at the same prison – and the letter was not later turned over to Toliver

because Smith was not called as a witness and Williams had not determined that the

letter exculpated Toliver.

Williams described a chaotic work schedule since 1991.  In that time, he

has prosecuted approximately 700 homicides, with almost no assistance from

anyone else in the district attorney’s office.  As Williams acknowledged, despite

trying to establish ideal practices and procedures, he does not always live up to

those ideals.  And, in fact, there is at least one other instance where the district
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attorney’s office did not live up to those ideals in Toliver’s trial when it did not

timely reveal Prince’s information.

Williams’ testimony with respect to Prince explains how Smith’s letter

was not provided to defense counsel.  Like Prince, Smith and Toliver were both

incarcerated at Waupun in 1991.  A reasonable presumption may be made that

Williams did not disclose Smith’s letter to Toliver because he wanted to protect

Smith, just like he wanted to protects Prince by not disclosing Prince’s letter until the

day before the trial.  And because Smith was not used as a witness, and his

information was strictly hearsay, Williams likely forgot about his letter by the time

of trial.

Moreover, at this stage of the proceedings, Smith has no motive to lie

about sending a letter to Williams.  He will receive no credit on his sentence by

stating that he sent the letter to Williams in 1991.  And he did not know Toliver

when he wrote the letter to Williams. 

Toliver therefore asks this Court to find that Smith did in fact write a

letter to Williams in 1991 and that the letter contained material and exculpatory

information to Toliver.
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III.

CONCLUSION

Toliver asks this Court to issue a writ of habeas corpus directing the

State of Wisconsin to order a new trial for Toliver within 90 days after the writ is

filed, or to release Toliver from custody.

Dated at Milwaukee, Wisconsin this 15th day of March, 2010. 

 

Brian P. Mullins

Counsel for Petitioner Stephen Toliver
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