
UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF WISCONSIN

STEPHEN TOLIVER,

Petitioner,

v. Case No. 02-C-1123

GARY McCAUGHTRY,

Respondent.

        

PETITIONER STEPHEN TOLIVER’S REPLY TO RESPONDENT’S POST-
EVIDENTIARY HEARING BRIEF IN OPPOSITION TO PETITION FOR A

WRIT OF HABEAS CORPUS

I.

INTRODUCTION

Stephen Toliver, by counsel, replies to Respondent Stephen

McCaughtry’s (hereinafter referred to as “the State”) brief in opposition to Toliver’s

petition for a writ of habeas corpus, which he has brought under 28 U.S.C. § 2254.

II.

ARGUMENT

A. Ineffective Assitance of Counsel

To succeed on a Sixth Amendment ineffective assistance of counsel

claim, Toliver must show: 1) that his trial counsel’s performance was so deficient as
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to fall below an objective standard of the customary skill and diligence displayed by

a reasonably competent attorney; and 2) that trial counsel’s deficient performance

prejudiced the defense.  Strickland v. Washington, 466 U.S. 668, 687-94.

As the Court is aware, the Seventh Circuit has determined that Toliver

was prejudiced by his trial counsel’s decision to not call Angeal Toliver as a witness

and his trial counsel’s failure to interview Harvey Toliver.  This case was remanded

to determine whether Toliver’s trial counsel’s actions with respect to those witnesses

constitutes deficient performance.  Toliver v. McCaughtry, 539 F.3d 766, 778 (7  Cir.th

2008).  And because the Wisconsin Court of Appeals did not address the first prong

of Strickland, federal review of the issue is de novo. Toliver, 539 F.3d at 775 (quoting

Wiggins v. Smith, 539 U.S. 510, 534 (2003)). 

Strickland mandates that counsel’s strategic choices will not be second-

guessed by post-hoc determinations that a different trial strategy would have fared

better.  466 U.S. at 689.  But there is a prerequisite to the rule’s application – only

choices made after a reasonable investigation of the factual scenario are entitled to

a presumption of validity.  Id. at 690-91.

The State argues that Toliver cannot meet his burden to show that his

trial counsel’s performance was deficient.  Specifically, the States maintains that the

affidavits submitted by the witnesses who stated they would have provided
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exculpatory evidence, and Toliver’s testimony that his trial counsel did not call

those witnesses at trial because they were family members and would have been

considered biased by the jury, is not enough to rebut the presumption that counsel

acted reasonably.  

However, since the State submitted its brief, Toliver obtained a

transcript from a pretrial conference before the Millwaukee County Circuit Court

on January 6, 1992, that shows that Toliver attempted to obtain new trial counsel

because Attorney Terry Keegan would not interview or call to the witness stand

certain witnesses Toliver believed would assist in his defense.   Toliver maintains1

that this evidence, the only contemporaneous evidence available with respect to the

reasonableness of Attorney Keegan’s decisionmaking, corroborates Toliver’s

testimony that his trial counsel did not call the witnesses because he thought they

would be biased.  And because the Seventh Circuit Court of Appeals has already

determined that the potential bias of witnesses was not a reasonable basis to not call
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those witnesses, this Court should find that trial counsel’s performance was

unreasonable.

The States suggests that Toliver’s testimony at the evidentiary hearing

that his trial counsel did not call Angeal and Harvey Toliver as witnesses because

they were biased is not credible because it “conveniently . . . followed the opinion

of the court of appeals” that the witnesses’ possible bias did not provide a

reasonable basis for counsel’s failure to call them.  But Toliver’s evidentiary hearing

testimony is corroborated by his testimony at the January 6, 1992, pretrial

conference.

At that conference, Attorney Keegan advised the Milwaukee County

Circuit Court that he received a telephone message that Toliver wanted to retain his

own attorney.  Keegan had been appointed by the Wisconsin Public Defender’s

Office.  Attorney Keegan also advised the court that he received a letter from

Toliver that said he was not “satisfied with the way I have been representing him

and would like to ask the Court to, for permission to withdraw.” (January 6, 1992,

Tr. at 5-6).  Attorney Keegan told the court that he spoke with the public defender’s

office, who said they would appoint a new attorney for Toliver if the court allowed

Keegan to withdraw, but that they could not guarantee that they could have a new

attorney appointed in time for the January 27, 1992, trial date.  (January 6, 1992, Tr.
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at p. 6).  Attorney Keegan added that he had another first-degree intentional

homicide trial scheduled for February 3 and had planned to use the week of

January 27 to prepare for that trial, so he asked the court to allow him to withdraw

from representing Toliver.  (January 6, 1992, Tr. at p. 6).

The following colloquy then occurred between the court and Toliver:

Toliver:

There is various aspects of the case that I have asked my
attorney to look into.  He hasn’t done it.  He hasn’t been
in touch with me, not by letter or visits or nothing.  Since
I’ve been down here the 13  of December, this is my firstth

time seeing him.  No letter of communication, no nothing.
It’s been going on like that since he’s been appointed to
me.  

I voiced my disapproval with him way before December.
Matter of fact, okay, discussing the change of lawyers
with him, he said, well I have another kick at the cat, so to
speak, to get another lawyer.  I told him about waiving
Judge Geske and all this.

I’m not satisfied with his performance.  If it was up to me,
no, I can’t pick the lawyer I want.  I would have F. L.
Baily (sic) or someone like the lawyer that was appointed
to Jeffrey Danmer (sic), but I’m not going to allow myself
to be represented by someone I can’t trust or I feel is not
representing me to the best of his ability in spite of what
anyone says.

This is my life on the line here.  This is not a joke.  This is
not no night court.  This is first degree murder charge I
am faced with and I’m not satisfied with the
representation I received.
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The Court:

What is it that you are not satisfied with?

Toliver:

I just told you.  He is not following up on leads I have
given him.  I have got numerous witnesses I have asked
his investigator to go to.  His investigator won’t even
budge.  I got witnesses.

Every time I bring something to him, he tell me that, well
all this and that.  To shoot a guy and don’t even
investigate it.  There is witnesses out there still relevant to
the case that he ain’t even talked to yet.

The Court:

Have you talked to Mr. Keegan about that or his
investigator?

Toliver:

Yes, I have talked to him when I could reach him.  He
knows.  I know I’m not the only client he has, but still, I
am saying I have gone over this with Keegan before.  I
told him that I wasn’t satisfied.  

The Court:

So I’m just trying to capsulize this, Mr. Toliver.  Your
problem is that you have given information or leads to
Mr. Keegan that you believe are important and to your
satisfaction, those leads have not been looked into.  Is that
correct?

Toliver:
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That is part of it.  I am talking about witnesses.

The Court:

That is what I’m saying.  So if in fact the witnesses that
you wanted interviewed were interviewed and the leads
you say you provided Mr. Keegan were followed up, you
wouldn’t have a problem with Mr. Keegan.  It’s just that
you don’t think he’s crossing the T’s and dotting the I’s
for you.  Is that correct?

Toliver:

Not just that.  It may sound like I’m paranoid.  I’m not
paranoid.  I think he’s in cahoots with the D.A.  I have
been led to believe that.

The Court:

Why do you think that?

Toliver:

Why do I think that?  Believe me, it just seems that way.
You know what I’m talking about?  Him and the D.A.  I
just I rather not mention it.  I don’t have no facts, but it
just seems that way.

(January 6, 1992, Tr. at pp. 9-12).

The court then asked Attorney Keegan if he wanted to respond.

Keegan declined.  The court also asked Keegan if Toliver had communicated to him

potential witnesses and defenses he wanted Keegan to pursue.  Keegan responded:
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He’s communicated to me lots of times, probably more
than any other client in my practice oflaw.  I don’t think
I have ever talked to a client more than I have talked to
Mr. Toliver, when he was at the jail and by telephone
since he’s been up at the prison.

As far as I know, I have sent the investigator out to talk
with everybody that is closely relevant to the case.  But
Mr. Toliver and I do see things differently.  There is no
question about that.

(January 6, 1992 Tr. at p. 12).

The court concluded that Toliver did not show good cause to have new

counsel appointed.    

Toliver’s concern with Attorney Keegan’s performance that he

expressed before his trial corroborates Toliver’s testimony at the evidentiary

hearing before this Court that Attorney Keegan did not call Angeal Toliver as a

witness because she was related to Toliver, and did not interview Harvey Toliver

because he was related to Toliver.  Although Toliver did not refer specifically to

Harvey or Angeal, he discussed witnesses that he brought to Attorney Keegan’s

attention whom Keegan did not interview.  And Attorney Keegan essentially

confirmed Toliver’s concern with his performance when he acknowledged to the

court that he and Toliver see things differently.  So the State’s suggestion that

Toliver manipulated his testimony to conform to the Seventh Circuit’s view of
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Attorney Keegan’s performance is belied by Toliver’s testimony at the pretrial

conference in 1992.  

The 1992 pretrial conference also sheds light, perhaps, on why

Attorney Keegan failed to interview Harvey Toliver.  He was preparing for another

first-degree homicide case two weeks after Toliver’s trial was scheduled to begin.

Toliver acknowledges that he has the burden to show that Attorney

Keegan’s performance was deficient.  But the Seventh Circuit’s remand – after

concluding that the only possible reason it could determine for not calling the

witnesses at trial was bias – could be seen as providing the State with an

opportunity to produce additional, and perhaps reasonable, bases for Attorney

Keegan’s decisionmaking.  The State produced no such evidence.

The State also suggests that the fact that the expert witness Toliver

retained to review Keegan’s performance could not provide an opinion detracts

from the merits of Toliver’s claim.  But the expert’s inability to provide an opinion

was because Attorney Keegan’s file has been destroyed and the expert did not feel

he could provide an opinion without reviewing the file.  The expert’s inability to

render an opinion is not relevant to whether Attorney Keegan’s performance was

deficient. 
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To summarize, Toliver testified that Attorney Keegan did not call

Angeal Toliver as a witness, and did not interview Harvey Toliver, because they are

related to Toliver and the jury would conclude the witnesses were biased.  Toliver’s

testimony is not surprising given that three judges on the court of appeals

concluded bias was the only explanation for Attorney Keegan’s decision.  Toliver’s

testimony was corroborated by his testimony before the Milwaukee County Circuit

Court in 1992 when he asked that new counsel be appointed because Attorney

Keegan was not interviewing witnesses Toliver considered relevant.  Because the

Seventh Circuit concluded that witness bias was not a reasonable basis to fail to call

Angeal and Harvey Toliver as witnesses, Toliver has met his burden to show that

Attorney Keegan’s performance was deficient.

B. Failure to Disclose Exculpatory Evidence

The sole issue for this Court to determine with respect to Toliver’s

claim that the prosecutor violated his right to due process as defined by the

Supreme Court in Brady v. Maryland, 373 U.S. 83 (1963), is whether the prosecutor

received a letter from Cornell Smith that contained exculpatory information.  Toliver

argues that Smith’s testimony is more credible than Williams’ testimony, who said

he did not remember receiving a letter from Smith, because Smith has no motive to

lie at this stage of the proceedings.  In fact, Smith’s motive should be to tell the truth
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because he could subject himself to perjury if he lied under oath, and he has

nothing to gain by whether Toliver succeeds on his habeas petition.

Toliver is not arguing that Williams’ testimony was not candid.

Toliver accepts that Williams tried to remember the events as best he could.  But a

prosecutor who has handled 700 homicide cases since Toliver’s trial in 1992 is

bound to forget details of individual cases, and a detail such as Smith’s letter is

typical of the type that will get lost because Williams testified that witnesses come

forward on a daily basis with information regarding homicides.

The State argues that Smith’s testimony was not credible because he

did not have the letter in his possession, and Smith had good reason to save the

letter because he was seeking consideration from Williams on Smith’s criminal case.

But Smith, who has been incarcerated at the Waupun Correctional Institution since

Toliver’s trial in 1992, testified that his legal papers were stolen at the prison.  Given

the often tumultuous prison culture, Smith’s testimony about why he does not have

his letters to the prosecutor is credible.

The State also argues that if the witnesses’ testimony is equally

believable, the tie goes to the State.  But the cases cited by the State for this principle

are not relevant to the case at bar.  Collier v. Davis, 301 F.3d 843, 848 (7  Cir. 2002),th

for example, concerned a habeas petitioner’s burden to show that a state court
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factual finding was incorrect by clear and convincing evidence as required by 28

U.S.C. § 2254(e)(1).  Here, there was no state court factual finding with respect to

whether the prosecutor received Smith’s letter.  And the Seventh Circuit in United

States v. Young, 20 F.3d 758, 764 (7  Cir. 1994), observed that Brady requires theth

petitioner to establish that the prosecutor knowingly suppressed information

material to the defense.  But Toliver maintains that this general rule about the

burden the petitioner bears on a Brady claim does not extend to the credibility

determination a court must make to determine the facts underlying a Brady claim.

Rather, because there was no state court factual finding to which this

Court owes deference, the Court is entitled to de novo review to determine whether

the prosecutor received the letter from Smith.  Toliver maintains that the more

credible evidence is that Smith provided the letter to the prosecutor, but that the

prosecutor did not remember receiving it because he deemed it insignificant and

he receives information from witnesses regarding homicides every day.
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III.

CONCLUSION

Toliver again asks this Court to issue a writ of habeas corpus directing

the State of Wisconsin to order a new trial for Toliver within 90 days after the writ

is filed, or to release Toliver from custody.

Dated at Milwaukee, Wisconsin this 6  day of August, 2010. th

 

Brian P. Mullins

Counsel for Petitioner Stephen Toliver
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