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COMMENT

THE SCIENCE OF ADOLESCENT BRAIN DEVELOPMENT: A “NEW 
FACTOR” FOR MODIFYING CRIMINAL SENTENCES IN WISCONSIN 

Colleen Marion

In Wisconsin, a trial court may exercise its inherent authority to modify a 
criminal sentence where a “new factor” exists. A “new factor” is a fact or set of 
facts that is highly relevant to the imposition of sentence, but was unknown to the 
trial court at sentencing. The purpose of sentence modification is to correct unjust 
sentences. This comment argues that recent studies on adolescent brain 
development could meet the “new factor” test. These studies uncover the 
physiological reasons why many adolescents exercise poor judgment and engage 
in risky behavior. Adolescent brain science may be new and highly relevant to a 
sentence, thus qualifying as a “new factor” warranting sentence modification.
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INTRODUCTION

Omer Ninham was sixteen years old when he was sentenced to life in 

prison with no possibility for release on parole for a crime he committed at age 

fourteen. 1 On September 23, 1998, Ninham and four other boys started a fight 

with thirteen-year-old Zong Vang, chasing him to the fifth floor of a parking 

ramp. Ninham and another boy were found guilty of pushing Vang from the ramp, 

causing his death. 2 Ninham stood trial in adult court, where a jury convicted him 

of first-degree intentional homicide,3 and the trial court sentenced him to life 

imprisonment.4

Ten years later, in 2008, Ninham filed a motion challenging his sentence on 

four grounds: (1) that a sentence of life in prison, without the possibility of parole, 

is cruel and unusual punishment when applied to a fourteen-year-old defendant; 

(2) that the sentence of life imprisonment in Ninham’s case was unduly harsh; (3) 

that the trial court improperly considered the victim’s religion when imposing 

sentence; and (4) that recent studies about the adolescent brain, which show 

significant developmental differences between adolescents and adults, are a “new 

factor” warranting sentence modification.5  

                                                       
1 State v. Ninham, 2011 WI 33, ¶ 2, 333 Wis. 2d 335, 797 N.W.2d 451.
2 Id ¶ 9-16.
3 Id. ¶ 2.
4 Id. Omer Ninham is the only person in Wisconsin sentenced to life in prison for an 

offense committed at age fourteen. Only eighteen states impose such sentences on children 
fourteen and under. Equal Justice Initiative, Cruel and Unusual: Sentencing 13- and 14- Year-Old 
Children to Die in Prison 32 (2007), http://www.eji.org/eji/files/20071017cruelandunusual.pdf.

5 State v. Ninham, 2011 WI 33, ¶ 2, 333 Wis. 2d 335, 797 N.W.2d 451.
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 In State v. Ninham,6 the Wisconsin Supreme Court denied all four claims. 

The Court ruled that a sentence of life in prison without parole was not 

categorically unconstitutional nor unduly harsh in Ninham’s case, and that the 

trial court did not improperly consider the victim’s religion. Also, the Court held 

that Ninham failed to prove that a “new factor” existed because—although brain 

studies did not exist when Ninham was sentenced— “the conclusions reached by 

the studies were already in existence and well reported.”7 Furthermore, the Court 

ruled that the new studies were not highly relevant to Ninham’s sentence because 

“the generalizations concluded within these scientific studies are insufficient to 

support a determination about the culpability of a particular 14-year-old who 

commits intentional homicide.”8

As to the “new factor” claim, the Ninham Court limited its ruling to the 

case by stating, “Ninham has failed to prove by clear and convincing evidence 

that this scientific research regarding adolescent brain development constitutes a 

new factor for purposes of modifying Ninham's particular sentence.”9 Despite 

this language, the Court’s analysis can be read to suggest a categorical approach 

to adolescent brain science as a “new factor” for sentence modification. The Court 

did not examine the trial court’s rationale for imposing sentence. Untethered from 

the facts, parts of the Ninham opinion can be read to suggest that adolescent brain 

science is never new or highly relevant—and therefore, never a “new factor.” In 

                                                       
6 Id.
7 Id. ¶ 91.
8 Id. ¶ 93.
9 emphasis added.
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State v. McDermott,10 the Wisconsin Court of Appeals adopted such a reading. It 

abruptly rejected a brain science “new factor” claim, stating that the argument

“ignores reality, and, in essence, puts the old wine of human experience in the 

new bottles of recent research and labels the entire package as ‘new.’ As we have 

seen, Ninham rejected this false labeling.”11

The McDermott interpretation of State v. Ninham upends the Wisconsin 

Supreme Court’s precedent on “new factor” sentence modification. Generally, 

whether new information qualifies as a “new factor” depends on the sentencing 

rationale of a case. Accordingly, whether developments in brain science qualify as 

a “new factor” should be decided on a case-by-case basis.12 The purpose of 

sentence modification is to correct individual, unjust sentences.13 As such, 

McDermott enforces a categorical interpretation of Ninham, contrary to 

Wisconsin’s traditional “new factor” test. Moreover, it flies in the face of recent 

United States Supreme Court cases that wholly affirm the legal relevance of new 

adolescent brain studies and reject the notion that common sense can substitute 

for science.  

Part I of this comment provides a summary of recent studies on adolescent 

brain development and a background on Wisconsin’s “new factor” sentence 

modification doctrine. Part II-A explains why recent studies concerning

                                                       
10 State v. McDermott, 2012 WI App 14, 339 Wis. 2d 316, 810 N.W.2d 237.
11 Id. ¶ 21. See also State v. Hampton, No. 11-1393, 2012 WL 1673163 (Wis. Ct. App.

May 15, 2012) (unpublished) (“In short, then, the notion that juveniles' brains function differently 
than the brains of adults is not a new factor.”) 

12 See State v. Smet, 186 Wis. 2d 24, 34, 519 N.W.2d 697 (1994) (whether a guidelines 
scoring error is a new factor “will vary from case to case and may depend upon the degree to 
which the sentencing court was influenced by the recommendation”).

13 ELIZABETH SCOTT & LAWRENCE STEINBERG, RETHINKING JUVENILE JUSTICE 44 
(2008).
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adolescent brain development could meet the “new factor” test. Part II-B urges a 

case-by-case approach to determine whether adolescent brain science is a “new 

factor.” In some cases, post-sentencing developments in brain science may 

undermine the trial court’s reasons for imposing a sentence. In such cases, the 

trial court should be free to evaluate adolescent brain science as a “new factor.” 

I. BACKGROUND

A. The Science of Adolescent Brain Development

Recent studies use magnetic resonance imaging (MRI) to uncover the 

significant developmental differences between the adolescent and adult brain.14

While most existing research on adolescent behavior involves psychological 

studies, recent brain science provides a physiological explanation of adolescent 

immaturity.15 During adolescence, the amygdala—the part of the brain that is 

closely linked to emotionally-laden responses—is highly active.16 At the same 

time, the frontal lobes, including the prefrontal cortex, are not yet fully

developed.17 The prefrontal cortex is responsible for advanced thinking processes 

such as impulse control, weighing costs and benefits of actions, and considering 

alternative choices.18 The connections between the frontal cortex and other parts 

of the brain that process social and emotional information mature throughout 

adolescence and into early adulthood.19 Increased activity in the amygdala, 

                                                       
14 Id.
15 Id.
16 Wisconsin Council on Children & Families, Rethinking the Juvenile in Juvenile 

Justice: Implications of Adolescent Brain Development on the Juvenile Justice System 11 (2006), 
http://www.wccf.org/pdf/rethinkingjuv_jjsrpt.pdf.

17 Id. at 12. 
18 SCOTT & STEINBERG, supra note 13, at 44.
19 Id. at 45. 
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combined with immature cognitive control abilities, results in heightened risk-

taking and reckless behaviors during adolescence.20

Throughout adolescence the frontal lobes are undergoing myelination and 

synaptic pruning, two of the most important processes of brain maturation.21

Myelination is the development of myelin, a white fatty substance, which 

insulates the neural circuits of the brain.22 Synaptic pruning reduces the number of 

synapses and strengthens those that remain.23 Pruning promotes efficient

communication between neurons, 24 and can be understood as a “use it or lose it” 

process, which enables an individual to shed immature behaviors.25

Adolescent brain science brings a new perspective to juvenile criminal 

justice by demonstrating that many of the behaviors underlying adolescent crime 

are temporary, and will subside with normal brain development.26 Cognitive and 

psychosocial studies show that adolescents are vulnerable to peer pressure,27 fail 

                                                       
20 Charles Geier & Beatriz Luna, The Maturation of Incentive Processing and Cognitive 

Control, 93 PHARMACOL. BIOCHEM. BEHAV. 212 (2009) (citing L.P. Spear, The Adolescent Brain 
and Age-Related Behavioral Manifestations, 24 NEUROSCI. & BIOBEHAV. REV. 417 (2000)).

21  Luna, supra note 18.
22 SCOTT & STEINBERG, supra note 13, at 45. “For most of the 20th century, experts 

believed that the most important period for human brain development was the first 3 years of a 
person's life . . . however, neuroscientists have discovered that . . .  myelination . . . and pruning 
continue to take place during adolescence and well into adulthood.” Jay D. Aronson, Brain 
Imaging, Culpability, and the Juvenile Death Penalty, 13 PSYCH. PUB. POL. & L. 115, 119-20 
(2007).

23 Nitin Gogtay, Jay Giedd, et. al, Dynamic Mapping of Human Cortical Development 
During Childhood through Early Adulthood, 101 PROC. OF THE NAT’L ACAD. OF SCI. U.S. 8174
(2004).

24 Abigail A. Baird, The Developmental Neuroscience of Criminal Behavior, in THE 

IMPACT OF BEHAVIORAL SCIENCES ON CRIMINAL LAW 81, 99 (Nita A. Farahany ed., 2009).
25 Id. at 88. Neural maturation allows for “the integration of emotion and cognition.” Id.

at 100. 
26 SCOTT & STEINBERG, supra note 13, at 30.
27 Office of Justice Programs, Nat'l Inst. of Justice, U.S. Dep't of Justice, Co-Offending 

and Patterns of Juvenile Crime 1 (2005), available at http://www.nij.gov/pubs-sum/210360.htm 
(the majority of youth crime is committed in groups).
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to consider the future consequences of their conduct,28 and inadequately 

contextualize their actions.29 In hypothetical scenarios adolescents are often 

capable of anticipating future consequences of actions; however, they are less 

capable of doing so when making real life choices.30

These immature behaviors have been linked to predictable changes in 

brain structure and function.31 Therefore, while such traits are normative during 

adolescence, they are impermanent for the majority of individuals.32 The brain 

continues to mature into the early twenties,33 which may explain why the arrest 

rate for the fifteen-to-twenty-year-old age group is high, but decreases 

significantly after age eighteen. 34 As individuals’ brains mature, they commit 

fewer crimes.35 Only a small group of offenders will persist in criminal activity as 

adults,36 and there is no reliable way to predict at the outset which offenders 

belong to this group of persistent offenders.37

                                                       
28 Christopher Slobogin, Juvenile Justice: the Fourth Option, 95 IOWA L. REV. 1, 63 

(2009). 
29 “Adolescents are less risk-averse, more prone to give into peer pressure, less likely to 

have a stake in life, more present-oriented, less likely to have perspective, and more likely to rush 
to judgment.” Id. at 44.

30 SCOTT & STEINBERG, supra note 13, at 30; “adolescents may exhibit considerably 
poorer cognitive performance under circumstances involving everyday stress and time-limited 
situations.” D.P. Keating , Adolescent Thinking, in AT THE THRESHOLD: THE DEVELOPING 

ADOLESCENT 54-89 (S.S. Feldman & G.R. Elliot, eds., 1990).
31 Kim Taylor-Thompson, States of Mind/States of Development, 14 STAN. L. & POL'Y 

REV. 143, 168 (2003).
32 Id.
33 Wisconsin Council on Children and Families, supra note 16, at 14.
34 The ability to control behaviors “only fully develops late in adolescence (ages 18-22).” 

Id. at 15.
35 Id. at 8.
36 SCOTT & STEINBERG, supra note 13, at 53.

37 Laurence Steinberg & Elizabeth S. Scott, Less Guilty by Reason of Adolescence, 58 AM.
PSYCHOL. 1009, 1014 (2003); Roper v. Simmons, 543 U.S. 551, 573 (2005) (“It is difficult even 
for expert psychologists to differentiate between the juvenile offender whose crime reflects 
unfortunate yet transient immaturity, and the rare juvenile offender whose crime reflects 
irreparable corruption.”).
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Critics caution that the relevance of brain science to legal determinations 

should not be overemphasized.38 They express concern that brain imaging studies 

are new, are not predictive as to any individual offender, and may insufficiently 

explain social and anthropological influences.39 Also, some have suggested that 

despite the appeal of “hard” scientific proof, other disciplines are better equipped 

to analyze the myriad influences on individual behavior.40 Legal scholars caution 

courts against abdicating responsibility for judging young offenders because 

culpability is a legal determination, not a scientific one.41

Despite these criticisms, the United States Supreme Court has recognized 

that adolescent brain science is legally relevant to sentencing. The Supreme Court

first acknowledged the significance of developmental science in 2005 in Roper v. 

Simmons, when it prohibited the juvenile death penalty.42 Roper approvingly cited 

scientific studies about adolescent development, provided by amici such as the 

American Psychological Association and American Medication Association.43 In 

2010, the Supreme Court reaffirmed the legal importance of developmental 

science in Graham v. Florida,44  when it held unconstitutional juvenile sentences 

                                                       
38 Aronson, supra note 22, at 137-8; Emily Buss, Rethinking the Connection between 

Developmental Science and Juvenile Justice, 76 U. CHI. L. REV. 493, 515 (2009).
39 Aronson, supra note 22, at 137-8; Terry A. Maroney, The False Promise of Adolescent 

Brain Science in Adolescent Juvenile Justice, 85 NOTRE DAME L. REV. 89, 146 (2009).
40 Id. at 139.
41 “Where to set that threshold relative to juvenile deficits is, at its core, a moral and legal 

determination, not a scientific one.” Maroney, supra note 39, at 150.
42 Roper v. Simmons, 543 U.S. 551, 568-70 (2005).
43 The Roper Court stated, “juvenile offenders cannot with reliability be classified among 

the worst offenders” because “as any parent knows and as the scientific and sociological studies 
respondent and his amici cite tend to confirm, a lack of maturity and an underdeveloped sense of 
responsibility are found in youth” which “often result in impetuous and ill-considered actions and
decisions.” Also, “juveniles are more vulnerable or susceptible to negative influences and outside 
pressures,” they “have less control, or less experience with control, over their own environment,” 
and finally, “the character of a juvenile is not as well formed as that of an adult.” Id.

44 Graham v. Florida, 130 S.Ct. 2011, 2026-27 (2010).
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of life without the possibility of parole for non-homicide offenses.45 Graham

emphasized advancements in adolescent brain science: “[a]s petitioner's amici 

point out, developments in psychology and brain science continue to show 

fundamental differences between juvenile and adult minds. For example, parts of 

the brain involved in behavior control continue to mature through late 

adolescence.”46

In June of 2012, the Supreme Court decided yet another juvenile justice 

case, Miller v. Alabama,47 in which the Court prohibited mandatory life sentences 

for juveniles convicted of homicides. Once again, the Court relied significantly on 

adolescent brain science. It characterized its rulings in Roper and Graham as 

resting “not only on common sense—on what ‘any parent knows’—but on 

science and social science as well.”48 In this line of cases, Roper, Graham, and 

Miller, the Supreme Court has repeatedly recognized that developmental science 

is legally relevant to the imposition of sentence,49 and that juvenile offenders are 

less culpable and more amenable to rehabilitation than adults.50

                                                       
45 Id. at 2030.
46 The Graham Court also noted, “[j]uveniles are more capable of change than are adults, 

and their actions are less likely to be evidence of ‘irretrievably depraved character’ than are the 
actions of adults . . . It remains true that ‘[f]rom a moral standpoint it would be misguided to 
equate the failings of a minor with those of an adult, for a greater possibility exists that a minor's 
character deficiencies will be reformed.” Id. 

47 Miller v. Alabama, 567 U.S. ___ (2012), No. 10-9646, slip op. (Jun. 25, 2012).
48 Id. at 8.
49 Slobogin, supra note 28, at 1. The Iowa Supreme Court extended the reasoning of 

Roper beyond homicide, ruling that long sentences applied to young defendants may be 
unconstitutional. State v. Bruegger, 773 N.W.2d 862 (2009) (a twenty-one-year-old defendant’s 
twenty-five-year sentence for statutory rape was overturned because “the reasoning in Roper, 
namely, that psychosocial and neurological studies show that juvenile brains are less developed 
and that, as a result, they are less culpable than adult offenders, has applicability outside the death 
penalty context.”). Id. at 883.

50 Roper v. Simmons, 543 U.S. 551, 568-70 (2005); Graham v. Florida, 130 S.Ct., at 
2026-27. 
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In Wisconsin, studies regarding adolescent brain development are not only 

relevant at original sentencing; they are also relevant for purposes of reviewing 

sentences that are already in effect. Compared to other states, Wisconsin provides

defendants greater post-conviction access to the courts.51 One avenue for post-

conviction relief is through common-law sentence modification, which invokes 

the trial court’s inherent authority to review a sentence. 

B. Wisconsin’s “New Factor” Sentence Modification Doctrine

In Wisconsin, a defendant may invoke a trial court’s inherent authority to 

modify a sentence in either of two ways. First, a sentence may be modified based 

on the trial court’s erroneous exercise of discretion.52 Second, a sentence may be 

modified based on the existence of a “new factor.” 53 Some circumstances that 

constitute a misuse of discretion include failing to give reasons for a sentence, 

giving improper reasons for a sentence, or giving improper weight to any single 

sentencing factor.54 Also, a sentence may be modified based on a misuse of 

discretion if the sentence is unduly harsh.55

Collateral abuse-of-discretion sentence modifications are rarely successful 

because it is generally the appellate court’s role to deferentially review the trial 

court’s exercise of discretion in a direct appeal.56 Also, such motions are typically 

                                                       
51 Cecilia M. Klingele, Changing the Sentence Without Hiding the Truth: Judicial 

Sentence Modification as a Promising Method of Early Release, 52 WILLIAM & MARY L. REV. 1,
23 (2010). A defendant may seek postconviction relief in the trial court from both the judgment of 
conviction and the sentence. WIS. STAT. § 809.30.

52 Jeffrey Kassel, Sentence Modification by Wisconsin Trial Courts, 1985 WIS. L. REV.
195, 198 (1985).

53 Id. 
54 McCleary v. State, 49 Wis. 2d 263, 281, 182 N.W.2d 512 (1971).
55 Id. at 293.
56 Meredith Ross, Sentence Modification and Early Release for TIS Inmates, 13 WIS.

DEFENDER 4 (2005).
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heard by the same judge who imposed the original sentence; the judge can avoid 

modifying the sentence by supplying new or better reasons for the sentence.57 For 

these reasons, collateral “new factor” claims are more common.58

A “new factor” is a fact that was unknown to the trial court at the time of 

sentencing, which is highly relevant to the purpose of the original sentence. 59 The 

claimant has the burden of proving by clear and convincing evidence that a “new 

factor” exists.60 Whether new information constitutes a “new factor” is a question 

of law. However, whether the “new factor” warrants sentence modification is left 

to the trial court’s discretion.61 A “new factor” claim may be raised at any time 

after sentencing.62

Wisconsin’s foundational “new factor” cases center on the relationship 

between the new information and the original sentencing rationale. Rosado v. 

State63 defined a “new factor” as “a fact or set of facts highly relevant to the 

imposition of sentence, but not known to the trial judge at the time of original 

sentencing, either because it was not then in existence or because, even though it 

was then in existence, it was unknowingly overlooked by all of the parties.”64

                                                       
57 Id.
58 Legal Assistance to Institutionalized Persons (LAIP) “rarely” brings abuse of 

discretion motions, but commonly brings “new factor” motions. FRANK J. REMINGTON CENTER,
LAIP PROJECT RESOURCE BOOK 2-10 (2010).

59 Rosado v. State, 70 Wis. 2d 280, 288, 234 N.W.2d 69 (1975). 
60 State v. Crochiere. 2004 WI 78, ¶ 14, 273 Wis. 2d 57, 681 N.W.2d 524.

61 Id. at ¶10.
62 State v. Noll, 258 Wis. 2d 573, 580, 653 N.W.2d 895 (Ct. App. 2002). WIS. STAT. § 

973.19 establishes a 90-day window in which sentence modification motions can be brought as a 
matter of right. However, the statute is rarely used because it waives the defendant’s right to a 
direct appeal. § 973.19(5). Also, the trial court continues to have jurisdiction over a sentence 
modification motion brought after the 90-day limit, but the court has discretion on whether or not 
to consider the motion.

63 Rosado v. State, 70 Wis. 2d 280, 234 N.W.2d 69 (1975).
64 Id. at 288.
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In State v. Michels,65 the Wisconsin Court of Appeals added language to 

the definition of a “new factor,” stating it must “frustrate the trial court’s 

sentencing intent” or “strike at the very purpose for the sentence,”66 and the 

Wisconsin Supreme Court subsequently adopted this language.67 However, in 

2011 in State v. Harbor, the Wisconsin Supreme Court repudiated Michels. The 

Court concluded that Michels was not supported by precedent, and that 

“frustration of the purpose of the original sentence is not an independent 

requirement when determining whether a fact. . .[is] a new factor.”68  

The Wisconsin Supreme Court has consistently applied the “new factor” test 

on a case-by-case basis. This individualized assessment resulted in the Court 

holding a change in parole eligibility to be a “new factor” in one case, but not a 

“new factor” in another. In Kutchera v. State, the trial court ruled that the

defendant was immediately eligible for parole; however, later case law mandated

a one-year minimum eligibility date.69 The Court ruled that this change qualified 

as a “new factor.”70 By contrast, in State v. Delaney, a change in parole eligibility 

was not a “new factor” because the sentence was “carefully fashioned after an 

express consideration of the relevant factors, and Delaney's parole eligibility was 

not one of those factors.”71 A change in parole eligibility could be a “new factor” 

if, but only if, the trial court focused on parole eligibility at sentencing.

Similarly, the Court has reviewed “new factor” cases concerning inaccurate 

                                                       
65 State v. Michels, 150 Wis. 2d 94, 441 N.W.2d 278 (Ct. App. 1989).
66 Id. at 97. 
67 State v. Crochiere. 2004 WI 78, ¶ 1, 273 Wis. 2d 57, 681 N.W.2d 524.
68 State v. Harbor, 2011 WI 28, 333 Wis. 2d 53, 797 N.W.2d 828.
69 Kutchera v. State, 69 Wis. 2d 534, 553, 230 N.W.2d 750 (1975).
70 Id.
71 State v. Delaney, 2006 WI App 37, ¶ 13, 289 Wis. 2d 714, 712 N.W.2d 368.
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information at sentencing on a case-by-case basis. The discovery that inaccurate 

information was presented at sentencing can be a “new factor,” but only if the 

inaccurate information was both highly relevant to the sentence, and relied upon 

by the trial court. 72 In State v. Lechner, the Presentence Investigation Report’s 

(PSI) inaccurate number of prior convictions, which affected the defendant’s 

sentencing range in the guidelines, was not a “new factor” because the court did 

not base its sentence on the number of prior convictions.73 Rather, it focused on 

the defendant’s long history of drug and alcohol abuse.74 By contrast, in State v. 

Bush, the PSI’s erroneous statement that the defendant had failed sex offender 

treatment five times, when he had actually only attempted treatment once, was a 

“new factor” because the trial court relied upon the error.75

A case-by-case approach to a “new factor” analysis furthers the sentence 

modification goal of correcting unjust sentences. Defendants may be convicted of 

the same crime. Nevertheless, they are “to be sentenced according to the needs of 

the particular case.”76 Identical sentences may be unjust for one defendant while 

just for the other. Furthermore, a case-by-case approach does not impair judicial 

efficiency because the second step of a “new factor” analysis permits the trial 

                                                       
72 State v. Lechner, 217 Wis. 2d 392, 576 N.W.2d 912 (1998). Other avenues exist for 

challenging a sentence based on inaccurate information. A due process violation occurs when a 
sentencing court relies on inaccurate information. State v. Tiepelman, 2006 WI 66, ¶ 9, 291 Wis. 
2d 179, 717 N.W.2d 1. However, this claim is subject to a finding of waiver if not raised during 
the direct appeal—unlike “new factor” claims, which may be raised at any time. 

73 Id. ¶ 52.
74 Id.
75 State v. Bush, 185 Wis. 2d 716, 720, 519 N.W.2d 645 (Ct. App. 1994).
76 State v. McCleary, 49 Wis. 2d 263, 182 N.W.2d 512 (1971). For more on the benefits 

of sentence modification, see Klingele, supra note 51, at 34. They include transparency, offender 
accountability, and judicial accountability. Id.
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court to exercise its discretion.77 Even if a fact is found to be a “new factor” as a 

matter of law, the trial court may decide not to modify the sentence, with or 

without a hearing.78

Only in rare situations has the Wisconsin Supreme Court used language that 

supports a categorical approach79 to the “new factor” test. The Court has ruled

that post-sentencing rehabilitation80 and post-sentencing changes in law—where 

the legislature has not made the law retroactive—are not “new factors.” 81 One 

Wisconsin Law Review author suggested that courts issue categorical rules

“where finding a new factor . . . would clash with competing policy goals.”82

Behind these categorical rulings is a policy of deference to other 

institutional actors deemed better-equipped to evaluate the issues.83 In the change-

in-law category, the Court expressed deference to the legislature on whether a 

new law will apply retroactively.84 In the rehabilitation category, the Court 

expressed deference to the parole board85 and later, to legislative intent. These

select situations notwithstanding, Wisconsin Supreme Court cases support a case-

by-case approach to “new factor” sentence modification.

II. ADOLESCENT BRAIN SCIENCE AS A “NEW FACTOR”

A. The New Factor Test

                                                       
77 State v. Crochiere, 2004 WI 78, ¶10, 273 Wis.2d 57, 681 N.W.2d 524.
78 See State v. Allen, 2004 WI 106, ¶ 9, 274 Wis. 2d 568, 682 N.W.2d 433.
79 A categorical approach is when a category of information is never a “new factor”.
80 State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 (1997); State v. Champion, 2002 WI 

267, 258 Wis. 2d 781, 654 N.W.2d 242.
81 State v. Hegwood, 113 Wis. 2d 544, 335 N.W.2d 399 (1983); State v. Trujillo, 2005 WI 

45, 279 Wis. 2d 712, 694 N.W.2d 933 (2005).
82 Kassel, supra note 52, at 195.
83 Id. at 214-16.
84 Id.
85 Id.
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A “new factor” sentence modification claim challenges a criminal sentence 

that is unjust in light of a new discovery. Recent studies about adolescent brain 

development uncover physiological reasons why adolescents engage in impulsive 

and risky behavior.86 In some cases, where the defendant was young at the time of 

the offense, new findings may undermine the trial court’s conclusions regarding 

the defendant’s culpability and capacity for change. Consequently, adolescent 

brain science could meet the definition of a “new factor” because it is new and 

could be highly relevant to a sentence. 

1. PART 1 OF THE TEST: IS IT NEW?

The first step in a “new factor” sentence modification is proving that the 

“new factor” either did not exist at the time of sentencing, or was unknowingly 

overlooked by all of the parties.87 While the recent nature of brain imaging studies 

might seem to satisfy this step automatically, some have argued that the science is 

not new in a legally relevant way.

One view is that recent brain science merely confirms what common sense 

tells us about adolescent behavior—“everyone knows” adolescents are different 

than adults and prone to impulsivity and poor decision-making. Studies providing 

a physiological explanation for what is already known are not new in a legally 

relevant way.88 This explanation is flawed because common sense is not static. 89

As the history of juvenile criminal justice in the United States demonstrates, 

                                                       
86 SCOTT & STEINBERG, supra note 13, at 30.
87 Rosado v. State, 70 Wis. 2d 280, 288, 234 N.W.2d 69 (1975).
88 State v. Ninham, 2011 WI 33, ¶ 91, 333 Wis. 2d 335, 797 N.W.2d 451.
89 “Common sense, despite its camouflage as a fixed, stable notion signifying nothing 

more than the quality of having one's head screwed on correctly and the truths perceived by 
persons with their heads thus correctly screwed, is a concept with a rich and fluid intellectual 
history.” Terry A. Maroney, Emotional Common Sense as Constitutional Law, 62 VAND. L. REV. 
851, 859 (2009).
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common sense beliefs about children have changed drastically over time.90 At one 

time, juvenile offenders were viewed as morally-innocent children who were 

amenable to rehabilitation and, at another, ruthless “superpredators” who should 

serve adult time for adult crimes.91

In Miller v. Alabama,92 the United States Supreme Court rejected the idea 

that common sense provides courts with the entire fund of knowledge needed to 

assess juvenile offenders. Referring to Roper and Graham, the Court stated, “our 

decisions rested not only on common sense—on what ‘any parent knows’—but 

on science and social science as well.”93

Another explanation is that adolescent brain science is not new because 

other disciplines have already explored the reasons why adolescents are risk-

taking and impulsive. Disciplines such as sociology and psychology might be 

better suited to evaluate the various influences on individual behavior,94 including 

family circumstances, educational opportunities, socioeconomic status, peer 

influence, and cultural differences.95 Adolescent brain science brings a new 

perspective to juvenile justice because it uncovers the physiological causes for 

impulsive and risk-taking behavior. Prior to MRI brain studies, psychologists and 

                                                       
90 “The idea of childhood is socially constructed and reflects its cultural context.” Barry 

Feld, Unmitigated Punishment: Adolescent Criminal Responsibility and LWOP Sentences, J. L.
FAM. STUD. 10, 15 (2007); Taylor-Thompson, supra note 31, at 145. 

91 During the Progressive Era (1890s – 1920s), juvenile courts viewed children as 
“objects to be shaped, molded and formed.” Feld, supra note 90, at 21-22. In the 1990s, those who 
supported treating juvenile offenders more severely argued that the seriousness of their crimes 
revealed them to be “hardened criminals who deserved ‘adult time for adult crimes.’” SCOTT &
STEINBERG, supra note 13, at 9.

92 Miller v. Alabama, 567 U.S. ___ (2012), No. 10-9646, slip op. (Jun. 25, 2012).
93 Id. at 8. (emphasis added).
94 Aronson, supra note 22, at 139; Laura Stephens Khoshbin & Shahram Khoshbin, 

Imaging the Mind, Minding the Image: An Historical Introduction to Brain Imaging and the Law,
33 AM. J. L. & MED. 171, 183 (2007).

95 Slobogin, supra note 28, at 21. See Buss, supra note 38, at 515 (questions why 
adolescents with similar brain structures behave differently in different cultures).
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sociologists researched the characteristics of adolescent behavior. MRI studies 

revealed evidence of underlying causes of such behavior.96

 No one disputes that brain imaging technology is new,97 and the United 

States Supreme Court first recognized the legal significance of brain science in 

2005 in Roper v. Simmons.98 Due to the recent nature of these developments, for 

many defendants sentenced at a young age, adolescent brain science was 

unavailable at sentencing because it did not yet exist. Many very-long juvenile 

sentences were imposed during the 1990’s, when courts and commentators feared 

a rising number of juvenile “superpredators,” youth whose serious crimes 

supposedly demonstrated irredeemable character flaws.99 Data has proven those 

fears unfounded.100 In some case, new brain science may provide the factual basis 

for modifying sentences imposed under the “super-predator” myth or similar 

outdated notions about juvenile crime. 

2.  PART 2 OF THE TEST: IS IT HIGHLY RELEVANT?

Adolescent brain science may be highly relevant to a criminal sentence.101

In Wisconsin, a trial court must consider three primary sentencing factors—the 

gravity of the offense, the protection of the public, and the rehabilitative needs of 

                                                       
96 Taylor-Thompson, supra note 31, at 168.
97 Maroney, supra note 39, at 95, 100.
98 Roper v. Simmons, 543 U.S. 551 (2005).
99 John Dilulio, “The Coming of the Super-Predators,” THE WEEKLY STANDARD, 23 

(Nov. 27, 1995). 
100 FRANKLIN ZIMRING, AMERICAN JUVENILE JUSTICE, 122 (2005) (“[T]here is simply no 

foundation for any prediction of future danger in the first nine years of the period after 1993, the 
era that was supposed to lead the bad new days of juvenile violence.”).

101 Many states allow testimony regarding adolescent brain science during trial and 
sentencing hearings. See e.g., People v. Clark, 374 Ill. App. 3d 50, 71 (2007) ( A well-known 
neuroscience expert, Dr. Ruben Gur, testifies about brain development during the trial, and the 
Illinois Supreme Court reduces the eighteen-year-old’s forty-four-year sentence based in part on 
this testimony); State v. Chavarria, 146 N.M. 251, 253 (2009) (Dr. Gur testifies about brain 
development during a sentencing hearing).
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the defendant.102 A trial court must consider each of these factors, but is free to 

weigh them disproportionally.103 Adolescent brain science could influence a trial 

court’s evaluation of each primary sentencing factor. Studies show that 

adolescents operate under a diminished capacity for impulse control and rational 

decision-making.104 A recognition of adolescents’ handicapped decision-making 

ability could influence a trial court’s determination about how much punishment a 

young offender deserves, how dangerous the offender currently is and will be in 

the future, and whether to prioritize the offender’s rehabilitative needs. Wisconsin 

law requires that a trial court impose the minimum amount of incarceration 

demanded by the primary sentencing factors, and no more.105

To ascertain the gravity of an offense, a trial court should strive for 

proportionality.106 Proportionality is the principle that criminal punishment should 

be measured by two criteria: the harm the defendant caused and the defendant’s 

culpability.107 While the age of the offender does not affect the degree of harm 

caused, it should influence a finding of culpability.108 A deficiency in self-control 

may render a person less blameworthy because the act is a product of less-than-

free choice.109 As the Supreme Court ruled in Roper v. Simmons, adolescents’ 

“culpability or blameworthiness is diminished, to a substantial degree, by reason 

                                                       
102 State v. Gallion, 270 Wis. 2d 535, 557, 678 N.W.2d 197 (2004).
103  “Courts are to identify the general objectives of greatest importance. These may vary 

from case to case.” Id. at 557-58.
104 Baird, supra note 24, at 119.
105 State v. Gallion, 270 Wis. 2d, at 550.
106 An abuse of discretion may be found where a sentence is highly disproportionate. 

Ocanas v. State, 70 Wis. 2d 179, 185, 233 N.W.2d 457 (1975).
107 SCOTT & STEINBERG, supra note 13, at 123. 
108 Id.
109 Feld, supra note 90, at 46.



19

of youth and immaturity.”110 Consequently, a young defendant deserves less 

punishment than an adult offender would deserve for the same conduct.111

Even where a trial court is unwilling to deem a young defendant less 

culpable for criminal conduct, the court could still rationally choose to impose 

less incarceration because adolescents do not pose as concrete a future risk to 

public safety as do adults.112 Sociologists observe that most adolescents who 

engage in criminal behavior desist from such behavior in late adolescence or early 

adulthood.113 This may be due to societal pressures to conform to adult roles,114 or 

it may indicate that risky behavior is a normal, yet temporary, part of identity and 

personality formation.115

Additionally, adolescent brain science may explain the physiological reason 

why there is a drop-off in criminal activity after adolescence.116 As their brains 

develop during adolescence, individuals acquire greater capacity for mature 

decision-making.117 Knowing this, a trial court might reasonably conclude that 

less incarceration is required to protect the public where the defendant is young, 

because the defendant is likely to mature out of criminal behavior.118 Or, the court 

might believe it is impossible to know at the outset what kind of adult the 

defendant will become,119 and therefore the defendant deserves a chance to 

become a law-abiding, free citizen in the future.

                                                       
110 Roper v. Simmons, 543 U.S. 551, 571 (2005).
111 Feld, supra note 90, at 50.
112 SCOTT & STEINBERG, supra note 13, at 53.
113 Id.
114 Id.
115 Id. 
116 FRANKLIN E. ZIMRING, AMERICAN JUVENILE JUSTICE 63, 103 (2005).
117 Id.
118

  Id.
119 Baird, supra note 24, at 121.
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Likewise, adolescent brain science could influence a trial court’s choice 

about whether to prioritize the rehabilitative needs of a young defendant—both 

because of adolescents’ heightened rehabilitative potential and also, because a 

punitive sentence may derail the defendant’s healthy development.120 Research 

shows that most young offenders are normative adolescents, whose behavior is 

partly driven by developmental forces that they will shed as they mature.121

Studies also demonstrate that an individual’s social context is vitally important to 

healthy development.122 Many young offenders have been treated as adults and 

sentenced to lengthy sentences in adult correctional institutions.123 Prisons are 

shown to provide an “adverse social context that is likely to inhibit youths from 

accomplishing developmental tasks of adolescence.”124

Deterrence is a fourth, commonly-cited sentencing purpose. 125 According to 

the United States Supreme Court, “the same characteristics that render juveniles 

less culpable than adults suggest ... that juveniles will be less susceptible to 

deterrence.”126 Cognitive and psychosocial studies show that adolescents are 

vulnerable to peer pressure,127 fail to consider the future consequences of their 

conduct,128 and inadequately contextualize their actions.129 In hypothetical 

                                                       
120 SCOTT & STEINBERG, supra note 13, at 206.
121 Wisconsin Council on Children and Families, supra note 16, at 14.
122 SCOTT & STEINBERG, supra note 13, at 184.
123 Id. at 184-87.
124 Id. at 206.
125 “It is the function of the law to deter similar acts by the defendant and others.” 

McCleary v. State, 49 Wis. 2d 263, 271, 182 N.W.2d 512.  
126 Roper v. Simmons, 543 U.S. 551, 571 (2005); Graham v. Florida 2028 (2010) 130 

S.Ct. 2011.
127 Office of Justice Programs, Nat'l Inst. of Justice, U.S. Dep't of Justice, Co-Offending 

and Patterns of Juvenile Crime 1 (2005), available at http://www.nij.gov/pubs-sum/210360.htm 
(the majority of youth crime is committed in groups).

128 Slobogin, supra note 28, at 63 (2009). 
129 Id. at 44.
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scenarios, adolescents are often capable of anticipating future consequences of 

actions; however, they are less capable of doing so when making real life 

choices.130 Thus, adolescent brain science research suggests that the same 

deficiencies underlying criminal behavior may cause deterrence to fail.131

There may be cases in which, even without the benefit of recent science, the 

trial court will have expressed beliefs about adolescent development that are 

consistent with new scientific findings. In such cases, recent brain science would 

be cumulative, not highly relevant. For example, a trial court could determine that 

although adolescents have a great capacity for change and are less culpable than 

adults, the crime requires a punitive sentence. Under these circumstances, 

adolescent brain science might not qualify as a “new factor.” 

 Yet in some cases, the trial court’s sentencing rationale will have been 

directly tied to unsubstantiated beliefs about the culpability and incorrigibility of 

young offenders. In such cases, adolescent brain science could qualify as a “new 

factor” warranting sentence modification.

B. The Case-by-Case Approach

1. ADOLESCENT BRAIN SCIENCE SHOULD NOT BE 

                                        CATEGORICALLY EXCLUDED

As previously discussed, a defendant’s educational, spiritual, or physical 

rehabilitation can never be a “new factor.”132 Cases precluding the consideration 

                                                       
130 SCOTT & STEINBERG, supra note 13, at 30; “adolescents may exhibit considerably 

poorer cognitive performance under circumstances involving everyday stress and time-limited 
situations.” D.P. Keating , Adolescent Thinking, in AT THE THRESHOLD: THE DEVELOPING 

ADOLESCENT 54-89 (S.S. Feldman & G.R. Elliot, eds., 1990).
131 Taylor-Thompson, supra note 31, at 172.
132 See State v. Wuensch, 69 Wis. 2d 467, 230 N.W.2d 665 (1975); State v. Kluck, 210 

Wis. 2d 1, 563 N.W.2d 468 (1997); State v. Champion, 2002 WI 267, 258 Wis. 2d 781, 654 
N.W.2d 242; State v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524; Jones (Hollis) v. 
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of rehabilitation for “new factor” sentence modification are justified by a 

separation-of-powers framework.133 Early “new factor” cases argued that the 

parole commission was better suited to evaluate rehabilitative progress, and courts 

should not encroach on this executive function.134 In 1998, the legislature 

eliminated parole, creating a new, determinate sentencing scheme that would 

become known as “Truth in Sentencing.” 135 Following this development, 

defendants sought “new factor” sentence modification based on their post-

conviction rehabilitation.136 They contended that under Truth in Sentencing, 

rehabilitation should be available as a “new factor” because there was no longer a 

parole commission.137

 The Wisconsin Supreme Court rejected this argument, justifying the 

continued categorical exclusion of rehabilitation as a “new factor” on deference to 

the legislative intent behind Truth in Sentencing.138 The Court determined that the 

legislature intended sentences to be served in full, with no possibility for early 

release.139 However, many very-long sentences were imposed on young offenders 

long before Truth in Sentencing was enacted.

                                                                                                                                                      
State, 70 Wis. 2d 62; 233 N.W.2d 441 (Ct. App. 1975); State v. Ambrose, 181 Wis. 2d 234; 510 
N.W.2d 758 (Ct. App. 1993); State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 622 N.W.2d 
449.

133 Klingele, supra note 51, at 29.
134 See State v. Wuensch, 69 Wis. 2d 467, 478, 230 N.W.2d 665 (1975); State v. Kluck, 

210 Wis. 2d 1, 7, 563 N.W.2d 468 (1997).
135 Michael B. Brennan, Thomas J. Hammer, & Donald V. Latorraca, Fully Implementing

Truth-In-Sentencing, 75 WIS. LAW. (2002), available at http://www.wisbar.org/AM/ 
Template.cfm? Section=Home&TEMPLATE=/CM/ContentDisplay.cfm&CONTENTID=42723.

136 E.g., State v. Champion, 2002 WI 267, 58 Wis. 2d 781, 654 N.W.2d 242 (2002); State 
v. Crochiere, 2004 WI 78, 273 Wis. 2d 57, 681 N.W.2d 524 (2004).

137 State v. Champion, 2002 WI 267, ¶ 6. 
138 Id. ¶ 17; State v. Crochiere, 2004 WI 78, ¶ 19.
139 “We conclude that the legislature, with the limited statutory exceptions noted above, 

intended that truth-in-sentencing inmates serve every day of the confinement term imposed.” State 
v. Champion, 2002 WI 267, ¶ 17. The two statutory exceptions were Challenge Incarceration 
Program (CIP) and sentence adjustment by the court under WIS. STAT. § 973.195. Id. ¶ 7.
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Adolescent brain science differs substantively from the “post-conviction 

rehabilitation” category. The rehabilitation discussed in “new factor” cases 

involves adult decisions to work toward personal improvement—including 

substance abuse treatment, and educational and vocational programming.140 By 

contrast, adolescent brain science shows that adolescents change and mature 

through inevitable brain development.141 Adolescent brain science is a possible 

“new factor” not because it proves that a defendant has changed. It is a possible 

“new factor” because it reveals that adolescent maturation is not only predictable, 

it is developmentally driven. The key inquiry is whether at the time of original 

sentencing, the trial court demonstrated a scientifically accurate understanding of 

the defendant’s capacity for reasoned decision-making and capacity for change.

2. BASIS FOR A CASE-BY-CASE APPROACH

In State v. Ninham, the Wisconsin Supreme Court concluded that studies 

about adolescent brain development were not highly relevant to Ninham’s 

sentence because the studies evaluated adolescents as a class.142 The Court stated, 

“the generalizations concluded within these scientific studies are insufficient to 

support a determination about the culpability of a particular 14-year-old”143

This assertion is misguided because generalized knowledge is not inherently 

                                                       
140 State v. Wuensch, 69 Wis. 2d 467, 230 N.W.2d 665 (1975) (defendant’s wish to attain 

minimum security placement in order to participate in welding training and to be released sooner 
to reunite with his family was not a “new factor”); State v. Kluck, 210 Wis. 2d 1, 563 N.W.2d 468 
(1997) (defendant’s four months of sobriety while on bail pending appeal was not a “new factor”); 
State v. Scaccio, 2000 WI App 265, 240 Wis. 2d 95, 622 N.W.2d 449 (defendant’s post-
sentencing involvement in Alcoholics Anonymous and educational programs was not a “new 
factor”).

141 Taylor-Thompson, supra note 31, at 156.
142  
143 Id. at 48.
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irrelevant to sentencing.144 It is a lens through which a trial court can more 

accurately evaluate an individual defendant. Adolescent brain science shows that, 

on average, a person’s decision-making will mature as his or her brain progresses 

through the significant developmental phases of adolescence.145 This does not 

mean that a sentencing judge can predict with a high degree of certainty what kind 

of person a specific young offender will become as an adult.146 Nevertheless, it 

does mean that a sentencing judge can find it likely that the offender will change 

in meaningful ways over time.

The concerns underlying the Wisconsin Supreme Court’s previous 

categorical rules—the belief that other institutional actors are better equipped to 

evaluate the issue and the fear of opening the floodgates of litigation—are not 

present with adolescent brain science. In Wisconsin, the trial court is the 

institutional actor best equipped to evaluate the relevance of brain science to 

sentences that are already in effect. The executive branch does not have the 

authority to release inmates early from their sentences, except through pardon,147

and a handful of narrow early release mechanisms.148 The legislature is plainly 

unsuited to modify individual sentences. The trial court is competent to handle 

sentence modification because it hears the facts of the case, and any aggravating 

                                                       
144 Jeffrey Fagan, Adolescents, Maturity, and the Law: Why Science and Development 

Matter in Juvenile Justice, AM. PROSPECT (August 14, 2005), available athttp://prospect.org/cs
/articles?article=adolescents _maturity_and_ the_law.

145 SCOTT & STEINBERG, supra note 13, at 53.
146 Baird, supra note 24, at 121.
147 WIS. STAT. § 304.08.
148 As of 2000, Wisconsin is a determinate sentencing state. Sentences are meant to be 

served in full. However, in October 2009, Act 28 passed, which established a number of 
discretionary early release mechanisms. Where the Earned Release Review Commission is 
empowered to use its discretion on whether to release a defendant early, the Commission should 
also consider whether adolescent brain science is relevant to its decision.
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or mitigating factors. As new developments arise that are relevant to the 

determination of appropriate punishment, the trial court should evaluate the effect 

of such developments on its original sentence.149

Allowing adolescent brain science to be considered as a “new factor” does 

not threaten to flood trial courts with litigation. Trial courts already manage a high 

volume of inmate correspondence, much of which consists of collateral requests 

for postconviction relief. 150 Trial courts are free to deny postconviction motions 

that are facially unmeritorious without first holding a hearing. There is no reason 

to believe that an increase in correspondence and filings resulting from “new 

factor” claims based on adolescent brain science would impair the functioning of 

trial courts.151

CONCLUSION

In State v. Ninham, the Wisconsin Supreme Court rejected Ninham’s “new 

factor” claim, but arguably limited its ruling to the one case. The Court ruled that 

Ninham “failed to prove . . . research regarding adolescent brain development 

constitutes a new factor for purposes of modifying Ninham's particular

sentence.”152 Despite this narrow holding, the Court’s broad suggestions that 

adolescent brain science is not new and not highly relevant are troubling. Lower 

courts could read Ninham for the proposition that adolescent brain science is 

                                                       
149 Klingele, supra note 51, at 34.
150 “Courts routinely receive and review correspondence from prisoners seeking relief in 

various forms, whether authorized by law or not; thus, it is possible that the passage of laws would 
simply give new captions (and possible merit) to requests already being processed by the courts.” 
Klingele, supra note 51, at 43. 

151 So long as courts remain free to deny motions without a hearing, “it is unlikely that 
the number of filings would present any serious threat to courts’ administrative resources.” Id.

152 State v. Ninham, 2011 WI 33, ¶ 91, 333 Wis. 2d 335, 797 N.W.2d 451. (emphasis 
added).
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never a “new factor.” In State v. McDermott,153 the Wisconsin Court of Appeals 

did just that when it summarily rejected a brain science “new factor” claim, 

stating that the argument “ignores reality, and, in essence, puts the old wine of 

human experience in the new bottles of recent research and labels the entire 

package as ‘new.’ As we have seen, Ninham rejected this false labeling.”154 To 

accept this reading of Ninham is to discard the principle that “new factor” 

sentence modification should be decided on a case-by-case basis. Moreover, it 

flies in the face of recent United States Supreme Court cases that wholly affirm 

the legal relevance of new adolescent brain studies and reject the notion that 

common sense can substitute for science.  

                                                       
153 State v. McDermott, 2012 WI App 14, 339 Wis. 2d 316, 810 N.W.2d 237.
154 Id. ¶ 21.


