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STATE OF WISCONSIN 
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_________ 

 

No. 2012AP2557-CR 

 

 

STATE OF WISCONSIN, 

 

Plaintiff-Respondent-Petitioner, 

 

v. 

 

WILLIAM F. BOKENYI, 

 

Defendant-Appellant. 

 

 

PETITION FOR REVIEW 

 

 

 

 The State of Wisconsin petitions the 

supreme court to review the decision of the court 

of appeals in State v. William F. Bokenyi, no. 

2012AP2257-CR (Ct. App. June 18, 2013). That 

decision reversed the judgment convicting 

Bokenyi of first-degree recklessly endangering 

safety, felony intimidation of a victim, and failure 

to comply with an officer’s attempt to take 

Bokenyi into custody, reversed an order denying 

Bokenyi’s motion for postconviction relief, and 

remanded for a new sentencing hearing. 
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ISSUES PRESENTED FOR REVIEW 
 

Statement Of The Issues 

 

 1. Did the prosecutor’s sentencing 

argument breach the plea agreement by 

undermining the agreed-upon sentencing 

recommendation? 

 

 2. Was defense counsel ineffective for 

failing to object to the alleged breach of the plea 

agreement? 

 

 3. In State v. Sprang, 2004 WI App 121, 

274 Wis. 2d 784, 683 N.W.2d 522, the court of 

appeals held that when defense counsel does not 

consult with the defendant when foregoing an 

objection to a breach of the plea agreement, 

counsel performs deficiently because that is 

“tantamount to entering a renegotiated plea 

agreement without [the defendant’s] knowledge or 

consent.” Id., ¶29. Should this court overrule the 

court of appeals’ decision in Sprang? 

 

How the Issues Were Raised  

in the Court Of Appeals 

 

 In his brief-in-chief in the court of appeals, 

defendant-appellant William F. Bokenyi argued 

that the prosecutor’s sentencing arguments 

breached the plea agreement by suggesting that 

the court impose a harsher sentence than what 

the State had agreed to recommend. See 

Bokenyi’s court of appeals’ brief at 3, 6-19. The 

State argued that the prosecutor’s arguments did 
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not breach the plea agreement. See State’s court 

of appeals response brief at 7-18. 

 

 Bokenyi argued in the court of appeals that 

his counsel was ineffective for two reasons: first, 

by failing to object to the breach, and second, “at a 

minimum, for failing to consult with Mr. Bokenyi 

about whether he wanted to object,” as required 

by Sprang. Bokenyi’s court of appeals brief at 20. 

In its response brief, the State argued that 

Bokenyi had not presented a developed argument 

with respect to the first reason. See State’s court 

of appeals response brief at 3. With respect to the 

second reason, the State agreed that under 

Sprang, trial counsel’s failure to consult with 

Bokenyi about not objecting provided an 

independent basis for finding that counsel 

performed deficiently. See id. Acknowledging that 

the court of appeals was bound by Sprang, the 

State argued, for the purpose of preserving the 

issue for supreme court review, that Sprang was 

wrongly decided. See id. at 3-6. 

 

How the Court of Appeals  

Decided the Issues 

 

 The court of appeals held that the 

prosecutor’s sentencing argument breached the 

plea agreement and that counsel performed 

deficiently because counsel should have 

recognized that a breach occurred and objected. 

Slip op. at ¶¶14-31; Pet-Ap. 106-114. The court of 

appeals further held that “[i]n addition, Bokenyi’s 

attorney did not consult with him about the 

decision not to object” and that “under Sprang, 

this constitutes deficient performance.” Id., ¶32; 

Pet-Ap. 114. The court of appeals noted that the 
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State had argued that Sprang was wrongly 

decided, but held that under Cook v. Cook, 208 

Wis. 2d 166, 560 N.W.2d 246 (1997), it lacked “the 

power to overrule, modify, or withdraw language” 

from Sprang. Slip op. at ¶32; Pet-Ap. 114-15. 

 

STATEMENT OF CRITERIA FOR 

GRANTING REVIEW 

 

 This petition for review presents three 

issues:  1) whether the prosecutor’s sentencing 

argument breached the plea agreement; 2) 

whether defense counsel was ineffective for failing 

to objected to the alleged breach of the plea 

agreement; and 3) whether this court should 

overrule the court of appeals’ decision in Sprang. 

Although the State disagrees with the court of 

appeals’ resolution of the first two issues, those 

issues, standing alone, likely would not warrant 

supreme court review.  

 

 The third issue, however, presents a 

question of law of statewide importance that only 

this court has the authority to resolve. The court 

of appeals held in Sprang that when defense 

counsel fails to consult with the defendant about 

the lawyer’s decision to not object to a 

prosecutor’s sentencing remarks that breach a 

plea agreement, that is “tantamount to entering a 

renegotiated plea agreement without [the 

defendant’s] knowledge or consent.” Sprang, 274 

Wis. 2d 784, ¶29. The court held that even though 

“defense counsel had valid strategic reasons for 

choosing not to object to the prosecutor’s 

remarks,” id., ¶27, counsel nevertheless 

performed deficiently by not consulting with the 
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defendant about the decision not to object, id., 

¶29. 

 

 For the reasons discussed in the argument 

section of this petition, the State believes that 

Sprang was wrongly decided. Sprang erroneously 

equates the failure to object to a prosecutor’s 

breach of a plea agreement with a renegotiation of 

the agreement. From that mistaken premise, 

Sprang imposes a duty of consultation on defense 

counsel that is legally unwarranted and difficult 

to implement and which makes it possible for a 

defendant to prevail on a claim of ineffective 

assistance of counsel regardless of whether 

counsel had a valid strategic reason for not 

objecting. 

 

 The court of appeals correctly held that it 

lacked the power to overrule, modify, or withdraw 

language from its prior decision in Sprang. Slip 

op. at ¶32; Pet-Ap. 114-15. That power is reserved 

to the supreme court in its role as “the unifying 

law defining and law development court.” Cook, 

208 Wis. 2d at 190. This court should grant 

review because a determination whether Sprang 

was correctly decided will help develop, clarify or 

harmonize the law, and the question presented is 

a novel one, the resolution of which will have 

statewide impact. See Wis. Stat. (Rule) 

§ 809.62(1r)(c)2. 

 

STATEMENT OF THE CASE 

 

 The decision of the court of appeals 

adequately summarizes, for purposes of this 

petition, the facts of the case and the disposition 

of the case in the circuit court. 
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 A criminal complaint charged 

Bokenyi with ten crimes arising from an 

incident that occurred at Bokenyi’s 

apartment on August 1, 2010. According to 

the complaint, Bokenyi repeatedly 

threatened to kill his wife, Sherri, and their 

son. Sherri and the child barricaded 

themselves in a bedroom and called 911. 

When officers arrived at the apartment, they 

observed that Bokenyi was holding two 

knives. Bokenyi refused to drop the knives 

and instead slammed the apartment door. 

After hearing Bokenyi again threaten to kill 

Sherri, officers kicked down the door and 

entered the apartment. Bokenyi, who was 

still holding the knives, began to approach 

the officers. After Bokenyi ignored the 

officers’ command to drop the knives, one of 

the officers fired his Taser. The Taser’s 

probes struck Bokenyi in the chest, and the 

Taser activated, but it did not seem to have 

any effect on him. Bokenyi then took a step 

toward the officers, and one of the officers 

shot him.  

 Pursuant to a plea agreement, 

Bokenyi pled guilty to three of the charged 

crimes:  first-degree recklessly endangering 

safety, felony intimidation of a victim, and 

failure to comply with an officer’s attempt to 

take him into custody. The seven remaining 

charges were dismissed and read in for 

sentencing purposes. The State agreed to cap 

its sentence recommendation “at the high 

end range of the PSI [Pre-Sentence 

Investigation].” The PSI recommended three 

to four years’ initial confinement and three 

to four years’ extended supervision on the 

first-degree recklessly endangering safety 

charge. On the other two counts, the PSI 

recommended that the court withhold 

sentence and place Bokenyi on probation for 

five and three years, respectively, concurrent 

with each other and both consecutive to his 

sentence on the first count.  
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 At the sentencing hearing, the circuit 

court began by reciting the penalty 

classifications and the maximum terms of 

imprisonment for each of Bokenyi’s 

convictions, including the respective 

maximum terms of initial confinement and 

extended supervision. In total, Bokenyi faced 

twenty-six years’ imprisonment, including 

fourteen years’ initial confinement.  

 The court then asked whether Sherri, 

who was by then divorced from Bokenyi, 

wished to make a statement. The prosecutor 

responded by reading a letter Sherri had 

written, which stated: 

It has been a long wait for this 

day, yet I’m still nervous and 

scared. I want [Bokenyi] to 

serve time due to him that 

justifies his behavior. But also I 

want him to get help while he is 

in prison. Myself and our son . . . 

are afraid for the day [Bokenyi] 

will get let out because we are 

unsure of what he would be 

capable of doing. I prefer that 

we could live fearlessly while 

our son . . . [who is] only 11 is 

growing and in school.  

 The State proceeded to its sentencing 

argument. The State first discussed the 

seriousness of the offenses, describing in 

detail Bokenyi’s conduct on the night the 

offenses took place. The prosecutor then 

stated: 

The three convictions that he is 

being sentenced on today [are] a 

first[-]degree reckless 

endangerment, a 12 and a half 

year felony, and intimidation of 

a victim, a 10 year felony[,] and 

failure to comply with a law 
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enforcement officer, a 3 and a 

half year felony. I think the 

felony classifications obviously 

indicate the extreme seriousness 

of these offenses that night. But 

to be honest, I don’t think they 

really do them justice in terms 

of how serious this was.  

The prosecutor noted that Bokenyi had a 

history of “homicidal thoughts or ideations” 

toward his wife and son, so “although these 

are three felonies and these are very serious 

crimes, I don’t think to be honest with you 

that they even come close to telling what 

could have happened that night . . . and just 

in and of itself the seriousness of what did 

happen that night.” The prosecutor also 

stated that the involvement of weapons and 

the presence of the couple’s child 

exacerbated the seriousness of Bokenyi’s 

offenses.  

 The prosecutor then discussed 

Bokenyi’s character, noting that Bokenyi had 

behaved violently on at least one other 

occasion in the past. The prosecutor also 

observed that Bokenyi had a history of 

mental illness, including suicidal and 

homicidal thoughts.  

 The prosecutor weighed the need to 

protect the public against Bokenyi’s 

rehabilitative needs and concluded the 

protection of the public should be the 

ultimate aim of Bokenyi’s sentence. 

Specifically, the prosecutor asked the court 

to impose a sentence that would protect 

Sherri and her son. The prosecutor stated: 

They have a right, as she says in 

her letter, to live fearlessly 

while their son is growing up 

and in school. She has a right to 

live not in fear that Mr. 
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Bokenyi, when he gets out, is 

going to come looking for her 

and to finish what he’s 

attempted at least one other 

time before.  

 Additionally, the prosecutor described 

an incident that occurred while Bokenyi was 

in presentence custody, stating: 

What is again perhaps the most 

frightening for me is to read an 

incident report from the Polk 

County Jail on February 11th of 

2011. A jailer by the name of 

Laurie Flandrena, worked a 

long time at the jail, indicates 

that on the above date I was 

doing med pass in the maximum 

part of the jail. Inmate Bokenyi 

came out for the evening meds 

and I asked him how he was 

doing. He stated okay, but he 

was still here and that he could 

not wait for the time that he 

was out of here so he could 

“shoot up some cops.” I asked 

him why he would do that. He 

said they all deserved it. And 

making conversations with him 

I stated that wouldn’t he rather 

just get out and enjoy being out 

[than] risk coming back in. He 

stated that next time he would 

not be coming back, and he 

would also shoot anyone who got 

in his way while he was 

shooting at the cops.  

The prosecutor concluded, “There is an 

absolute necessity to protect the public from 

William Bokenyi.”  

 The State then made its sentencing 

recommendation. Consistent with the plea 
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agreement, it recommended four years’ 

initial confinement and four years’ extended 

supervision on the first-degree recklessly 

endangering safety conviction. On the two 

remaining counts, the State recommended 

that the court withhold sentence and impose 

probationary terms consistent with the 

recommendations in the PSI.  

 The court ultimately sentenced 

Bokenyi to concurrent terms of 

imprisonment on each of the three 

convictions. The controlling sentence, 

imposed on the conviction for first-degree 

recklessly endangering safety, consisted of 

seven years and five months of initial 

confinement and five years of extended 

supervision. The court also sentenced 

Bokenyi to five years’ initial confinement 

and five years’ extended supervision on the 

intimidation of a victim conviction, and one 

year initial confinement and one year 

extended supervision on the conviction for 

failing to comply with an officer.  

 Bokenyi moved for resentencing. He 

argued the prosecutor’s sentencing remarks 

breached the plea agreement and his trial 

attorney was ineffective for failing to object. 

At the postconviction hearing, Bokenyi’s trial 

attorney testified he did not object to the 

prosecutor’s arguments or consult with 

Bokenyi about objecting because he did not 

think the prosecutor breached the plea 

agreement. The circuit court agreed that the 

prosecutor’s comments did not constitute a 

material and substantial breach, and it 

therefore denied Bokenyi’s postconviction 

motion. Bokenyi now appeals. 

Bokenyi, slip op. at ¶¶2-12; Pet-Ap. 102-06. 

 

 The court of appeals held that the 

prosecutor’s sentencing argument “crossed the 



 

- 11 - 

 

line in three respects.” Id., ¶17; Pet-Ap. 108. 

“First, the prosecutor materially and 

substantially breached the plea agreement when 

he recited the maximum penalties for Bokenyi’s 

convictions and then stated the felony 

classifications for those offenses ‘indicate[d] the 

extreme seriousness of [the] offenses’ but did not 

‘really do them justice in terms of how serious this 

was.’” Id. The court of appeals held that “[t]he 

clear message of the prosecutor’s remarks was 

that the maximum penalties for Bokenyi’s 

convictions, which totaled twenty-six years of 

imprisonment, were insufficient given the 

seriousness of Bokenyi’s conduct.” Id., ¶20; Pet-

Ap. 109. 

 

 Second, the court of appeals held, “[t]he 

prosecutor also materially and substantially 

breached the plea agreement by endorsing 

Sherri’s request that she and her son be able to 

live without fear of Bokenyi being released from 

custody until her son, who was then eleven years 

old, reached adulthood.” Id., ¶21; Pet-Ap. 109. 

The court of appeals noted that “as the prosecutor 

had previously reminded the court, Sherri’s son 

was only eleven at the time of sentencing. 

Consequently, the court would have had to 

sentence Bokenyi to over six years of initial 

confinement to fulfill Sherri’s request, without 

accounting for any presentence credit Bokenyi 

would receive.” Id., ¶22; Pet-Ap. 110. The court of 

appeals held that “[b]y endorsing Sherri’s request, 

the prosecutor therefore undermined the State’s 

recommendation that the court impose an eight-

year sentence including only four years of initial 

confinement.” Id. 
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 Third, the court of appeals held, “the 

prosecutor materially and substantially breached 

the plea agreement during his discussion of the 

jail incident report from February 11, 2011, in 

which Bokenyi threatened to ‘shoot up some cops’ 

and anyone else who got in his way.” Id., ¶23; Pet-

Ap. 110. The court held that the prosecutor 

“breached the plea agreement by editorializing 

about the jail incident report in a way that 

undercut the State’s eight-year sentence 

recommendation.” Id. 

 

 Having concluded that “the State materially 

and substantially breached its plea agreement 

with Bokenyi in three respects,” the court next 

considered whether Bokenyi received ineffective 

assistance when his attorney failed to object to 

the breaches. Id., ¶28; Pet-Ap. 113. The court 

noted that “[o]rdinarily, to prevail on an 

ineffective assistance claim, a defendant must 

establish both that counsel performed deficiently 

and that the deficient performance prejudiced the 

defense.” Id., ¶29; Pet-Ap. 113. However, the 

court held, “if a defendant establishes that his or 

her attorney performed deficiently by failing to 

object to a material and substantial breach of the 

plea agreement, we presume counsel’s deficient 

performance was prejudicial.” Id. (citing State v. 

Howard, 2001 WI App 137, ¶¶25-26, 246 Wis. 2d 

475, 630 N.W.2d 244). 

 

 The court of appeals concluded that 

Bokenyi’s trial attorney performed deficiently for 

two reasons. The court wrote: 

 Bokenyi’s trial attorney did not have 

a valid strategic reason for failing to object to 

the State’s breaches of the plea agreement. 
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Instead, counsel testified at the 

postconviction hearing he simply did not 

think the prosecutor’s comments breached 

the agreement, so he did not believe he had 

any legal basis to make an objection. 

Counsel’s failure to recognize the State’s 

breaches fell below an objective standard of 

reasonableness. A long line of cases holds 

that the State breaches the plea agreement 

when its sentencing remarks undercut the 

bargained-for recommendation by 

insinuating that the defendant deserves a 

harsher sentence. While it may not always 

be clear whether a prosecutor’s remarks 

breach the plea agreement, the prosecutor’s 

remarks in this case were particularly 

egregious, and Bokenyi’s attorney should 

have recognized that a breach occurred. We 

therefore conclude counsel performed 

deficiently by failing to object. 

 In addition, Bokenyi’s attorney did 

not consult with him about the decision not 

to object. The State concedes that, under 

Sprang, this constitutes deficient 

performance. See Sprang, 274 Wis. 2d 784, 

¶¶27-29. The State argues Sprang was 

wrongly decided, but this court lacks the 

power to overrule, modify, or withdraw 

language from a previously published court 

of appeals’ decision. See Cook v. Cook, 208 

Wis. 2d 166, 189-90, 560 N.W.2d 246 (1997). 

We are therefore bound by Sprang. 

Id., ¶¶31-32 (some citations omitted); Pet-Ap. 

114-15. 

 

 The court of appeals held that “[b]ecause 

Bokenyi’s attorney performed deficiently by 

failing to object to the State’s material and 

substantial breaches of the plea agreement, we 

presume counsel’s deficient performance 

prejudiced Bokenyi.” Id., ¶33; Pet-Ap. 115. 
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“Bokenyi therefore received ineffective assistance 

of counsel,” the court concluded, “and he is 

entitled to resentencing before a different judge.” 

Id. The court of appeals reversed the judgment of 

conviction and the order denying postconviction 

relief and remanded for resentencing. Id. 

 

ARGUMENT  

 

THE COURT SHOULD GRANT 

REVIEW TO DETERMINE WHETHER 

THE COURT OF APPEALS’ DECISION 

IN STATE V. SPRANG SHOULD BE 

OVERRULED. 

 

The issues before the court of appeals in 

Sprang were the same issues that were before the 

court of appeals in this case. Sprang, like 

Bokenyi, contended that the prosecutor’s 

sentencing argument breached the plea 

agreement by undercutting the sentencing 

recommendation that the State agreed to make. 

See Sprang, 274 Wis. 2d 784, ¶¶14-24. And 

because Sprang’s lawyer, like Bokenyi’s lawyer, 

failed to object to the prosecutor’s remarks, the 

court of appeals also had to determine whether 

counsel was ineffective for failing to object. See id. 

at ¶12, 25-29. 

 The court of appeals held in Sprang that 

the prosecutor’s remarks breached the plea 

agreement, but it also held that defense counsel 

had a valid strategic reasons for choosing not to 

object. See Sprang, 274 Wis. 2d 784, ¶¶24, 27. 

That determination ordinarily would lead a 

reviewing court to conclude that counsel did not 

perform deficiently. See State v. Felton, 110 Wis. 
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2d 485, 502, 329 N.W.2d 161 (1983); State v. 

Oswald, 2000 WI App 2, ¶71, 232 Wis. 2d 62, 606 

N.W.2d 207.  

 However, the court further held in Sprang 

that counsel had performed deficiently because he 

did not consult with the defendant about 

foregoing an objection. The court explained: 

 We agree with the State that defense 

counsel had valid strategic reasons for 

choosing not to object to the prosecutor’s 

remarks. However, we have already 

concluded that those remarks constituted a 

breach of the negotiated plea agreement. 

When defense counsel made the decision to 

forego an objection, he did not consult with 

Sprang regarding this new development or 

seek Sprang’s opinion in the matter. Thus, 

Sprang had no input into a situation where 

the original plea agreement, which limited 

the State to arguing for conditions of 

probation, had morphed into one in which 

the State could suggest that the court impose 

a prison sentence without probation. As 

such, the plea agreement to which Sprang 

pled no longer existed. 

 That defense counsel failed to consult 

Sprang as to the new agreement violates the 

holding of State v. Woods, 173 Wis. 2d 129, 

132-33, 141, 496 N.W.2d 144 (Ct. App. 1992). 

There, the defendant entered into plea 

agreement which permitted the State to seek 

a two-year sentence consecutive to an 

existing juvenile court placement. Id. at 133, 

496 N.W.2d 144. However, just prior to 

sentencing and without the defendant’s 

knowledge, defense counsel and the 

prosecutor agreed that the State would ask 

for a two- to three-year consecutive sentence. 

Id. at 135-36. The prosecutor did so at 

sentencing, and the defendant’s attorney did 
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not object to the prosecutor’s sentencing 

request, which was contrary to the plea 

agreement entered into by the defendant. Id. 

at 135. On appeal, we held that a guilty plea 

is a personal right of the defendant and that 

the defendant was entitled to withdraw his 

plea on grounds that defense counsel’s 

failure to object had resulted in a 

renegotiated plea agreement to which the 

defendant was never a party. Id. at 141. We 

held that “a defendant’s attorney cannot 

renegotiate the plea without the knowledge 

or consent of his or her client.” Id. 

 Here, the strategic decision by 

Sprang’s defense counsel to forego an 

objection to the State’s breach of the plea 

agreement without consulting Sprang was 

tantamount to entering a renegotiated plea 

agreement without Sprang’s knowledge or 

consent. It is on this basis that we conclude 

that defense counsel’s performance was 

deficient. Because counsel’s deficient 

performance involved a breach of a plea 

agreement, Sprang is automatically 

prejudiced. See Howard, 246 Wis. 2d 475, 

¶26, 630 N.W.2d 244. 

Sprang, 274 Wis. 2d 784, ¶¶27-29 (footnotes 

omitted). 

 

Thus, the court of appeals held in Sprang 

that even if defense counsel did not perform 

deficiently by failing to object to the prosecutor’s 

sentencing argument, counsel did perform 

deficiently by failing to consult with the 

defendant about foregoing an objection. See id., 

¶29. The court reasoned that “the strategic 

decision by Sprang’s defense counsel to forego an 

objection to the State’s breach of the plea 

agreement without consulting Sprang was 

tantamount to entering a renegotiated plea 
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agreement without Sprang’s knowledge or 

consent.” Id. The court considered that situation 

to be comparable to State v. Woods, 173 Wis. 2d 

129, 496 N.W.2d 144 (Ct. App. 1992), a case in 

which the plea agreement called for the State to 

seek a two-year consecutive sentence but “just 

prior to sentencing and without the defendant’s 

knowledge, defense counsel and the prosecutor 

agreed that the State would ask for a two- to 

three-year sentence.” Sprang, 274 Wis. 2d 784, 

¶28. 

 

The State respectfully suggests that the 

comparison to Woods was flawed. Woods involved 

an explicit renegotiation of the plea agreement by 

defense counsel. Sprang, in contrast, involved 

counsel’s failure to object to the prosecutor’s 

sentencing argument.  

 

Because a plea agreement is analogous to a 

contract, courts draw upon contract principles in 

determining the rights of the parties to a plea 

agreement. See State v. Bowers, 2005 WI App 72, 

¶9, 280 Wis. 2d 534, 696 N.W.2d 255. Under 

contract law, “the existence of an agreement 

which is in substitution or modification of a 

previous contract must be established in the same 

way as any other contract.” Kohlenberg v. 

American Plumbing Supply Co., 82 Wis. 2d 384, 

393, 263 N.W.2d 496 (1978). “‘No one will be held 

to have surrendered or modified any of his 

contract rights unless he is shown to have 

assented thereto in a manner that satisfies the 

requirements of a valid contract.’” Id. (quoted 

source omitted). While assent to a contract 

modification may be implied from the acts of one 

party that are in accordance with the terms of a 

change proposed by the other party, silence alone 
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does not constitute acceptance of a proposed 

contract modification. See 17A C.J.S. Contracts, 

§ 561 (2011). A failure to object to the prosecutor’s 

sentencing argument may result in a forfeiture of 

the objection, which is why examining the issue 

under an ineffective assistance rubric is 

appropriate, see State v. Carprue, 2004 WI 111, 

¶47, 274 Wis. 2d 656, 683 N.W.2d 31 (“The 

absence of any objection warrants that we follow 

‘the normal procedure in criminal cases,’ which ‘is 

to address waiver within the rubric of the 

ineffective assistance of counsel.’”) (quoted source 

omitted), but it does not constitute an affirmative 

assent to a modification of the plea agreement. 

 

The flaw in Sprang’s holding is particularly 

apparent when it is applied to the factual setting 

exemplified by this case, in which defense 

counsel’s failure to object was based on his belief 

that there was no legal basis for an objection 

(65:15). It is one thing to require counsel to 

consult with the defendant when counsel 

recognizes that the prosecutor’s argument 

arguably breached the plea agreement but 

decides to forego an objection. But when counsel 

does not object because he or she does not believe 

there is any legal basis for an objection, what is 

there to consult about with the defendant? Is 

counsel required to say to the defendant, after 

each of the prosecutor’s statements in what may 

be a lengthy argument, “I don’t see any basis for 

objecting to that remark, but I have to ask you 

whether you agree with my decision not to 

object”? 

 

The burden that Sprang places on defense 

counsel is substantial. This court has held that 

when making its sentencing argument, “[t]he 
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State must balance its duty to convey relevant 

information to the sentencing court against its 

duty to honor the plea agreement.” State v. 

Williams, 2002 WI 1, ¶44, 249 Wis. 2d 492, 637 

N.W.2d 733. “Thus,” the court has observed, “the 

State must walk ‘a fine line’ at a sentencing 

hearing.” Id. (footnote omitted). “A prosecutor 

may convey information to the sentencing court 

that is both favorable and unfavorable to an 

accused, so long as the State abides by the plea 

agreement. That line is fine indeed.” Id. 

 

Throughout the prosecutor’s sentencing 

argument, defense must continually evaluate 

whether any given remark has crossed that fine 

line and decide whether to object. If counsel 

faithfully adheres to Sprang’s command, every 

time the prosecutor makes a remark that counsel 

recognizes might arguably cross that line, counsel 

must interrupt the proceedings to consult with 

the defendant about whether to object. And, as 

this case illustrates, even if counsel does not 

recognize a potential argument, counsel still will 

be deemed to have performed deficiently if he or 

she fails to consult with the defendant. 

 This is not the only case in which the court 

of appeals has relied on this aspect of the Sprang 

decision. The court has relied on Sprang in two 

published cases and at least one previous 

unpublished decision. See State v. Miller, 2005 WI 

App 114, ¶¶8-9, 283 Wis. 2d 465, 701 N.W.2d 47 

(no deficient performance because defense counsel 

had a strategically sound reason for not objecting 

and because counsel consulted with the 

defendant, who consented to continuing with the 

sentencing hearing); State v. Liukonen, 2004 WI 

App 157, ¶20, 276 Wis. 2d 64, 686 N.W.2d 689, 
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(remanding for a Machner hearing to determine 

counsel’s reason for not objecting and noting that 

there was “a distinct ineffective assistance issue 

that may prove to be dispositive on remand. Even 

if Liukonen’s trial counsel had a sufficient 

strategic reason for failing to object to the breach 

and, thus, did not perform deficiently, Liukonen 

may nonetheless be entitled to resentencing if his 

counsel did not consult with him about foregoing 

an objection.”); State v. Pittmon, no. 2012AP2355-

CR, 2013WL2476705, slip op. ¶17 (Ct. App. 

June 11, 2013) (per curiam); Pet-Ap. 151 (finding 

defense counsel ineffective and citing Sprang for 

the proposition that “counsel’s failure to object to 

a material and substantial breach of the plea 

agreement constitutes deficient performance 

unless counsel both (1) did so for a strategic 

reason and (2) consulted with the defendant”).1 

 

 Sprang imposes a significant burden on 

defense counsel at sentencing. It also makes it 

substantially easier for a defendant to prevail on 

a claim that counsel was ineffective at sentencing, 

because it does not matter under Sprang if 

counsel had a valid strategic reason for not 

objecting. Sprang achieves both of those 

unfortunate results based on the legally unsound 

rationale that when defense counsel fails to object 

to a prosecutor’s argument that undermines the 

                                              
 1The State does not cite the per curiam decision in 

Pittmon as precedent or authority but to demonstrate that 

the court of appeals continues to rely upon and apply its 

decision in Sprang. See State v. Higginbotham, 162 Wis. 2d 

978, 996-98, 471 N.W.2d 24 (1991) (unpublished court of 

appeals decisions may be cited in a petition for review to 

demonstrate the existence of conflicting court of appeals’ 

decisions). 
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agreed-upon sentencing recommendation, that is 

“tantamount to entering a renegotiated plea 

agreement.” Sprang, 274 Wis. 2d 784, ¶29. 

 

 For these reasons, the State believes that 

Sprang was wrongly decided. It asks this court to 

grant review to determine whether Sprang should 

remain the law in Wisconsin. 

 

CONCLUSION 

 

 The state respectfully requests that the 

court grant this petition to review the court of 

appeals’ decision in this case. 

 

 Dated at this 9th day of July, 2013. 
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