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ISSUES PRESENTED 

1. Has the court of appeals effectively overturned this 
court’s precedent recognizing undue harshness as a 
ground for sentence modification? 

The circuit court would not consider Mr. Rigdon’s 
evidence regarding his sentence modification claim and the 
court of appeals declared that the claim was a “nonstarter” in 
part because Mr. Rigdon’s sentence was “within [the 
applicable] maximum.”

2. Is the time ripe for this court to put teeth in the 
McCleary-Gallion mandate that the appellate courts 
ensure that sentences – particularly sentences in the 
highest range – are rational and explainable?

Both the circuit court and the court of appeals found 
that Mr. Rigdon’s near-maximum sentence was unassailable 
because the sentencing court had discussed facts about the 
case and its sentencing objectives although it had not actually 
explained why a lower sentence would not be appropriate for 
this run-of-the-mine case.
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CRITERIA FOR REVIEW

This petition asks whether there remains any sort of 
meaningful sentencing review in this state. An opinion on the
issues presented here would help develop and clarify an area 
of law in which the court of appeals regularly issues decisions 
in conflict with this court’s binding precedent and it would
have tremendous statewide impact. See Wis. Stat. Rule 
809.62(1r)(c)2. & (d).

As to the first issue presented here, this court has 
recognized a claim for sentence modification based on undue 
harshness. See, e.g., State v. Harbor, 2011 WI 28, ¶35 n.8, 
333 Wis. 2d 53, 797 N.W.2d 828; State v. Wuensch, 
69 Wis. 2d 467, 230 N.W.2d 665 (1975). Nevertheless, the 
court of appeals routinely, as here, rejects such a claim based 
on the fact that the sentence does not exceed the lawful 
maximum. See State v. Rigdon, No. 2013AP200, slip op. at 
¶18 (Wis. Ct. App. Feb. 12, 2014); App. 108. Given that a 
sentence exceeding the maximum is curable under Wis. Stat. 
§ 973.13, which provides for commutation of excessive 
sentences, the court of appeals has effectively overruled this 
court’s binding precedent and eliminated a valid claim. This 
court should accept review both to reaffirm the existence of a 
claim for sentence modification based on undue harshness 
and to explicate the standards applicable to such a claim.

As to the second issue, on two occasions, this court has 
announced that there is meaningful appellate review of 
sentences in this state, just as with any other discretionary 
decision of the circuit court. State v. Gallion, 2004 WI 42, 
¶76, 270 Wis. 2d 535, 678 N.W.2d 197; McCleary v. State, 
49 Wis. 2d 263, 276-77, 182 N.W.2d 512 (1971). However, 
the court of appeals, which handles the vast bulk of appeals, 
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appears to disregard the McCleary-Gallion mandate. Rather 
than “closely scrutinize[ing] the record” to ensure that a 
sentencing court provides a rational explanation for “the 
general range of the sentence imposed,” see Gallion, 
270 Wis. 2d 535, ¶¶44, 49, the court of appeals routinely, 
again as here, responds to Gallion claims in mechanical 
fashion – by reciting boilerplate law, quoting the circuit 
court’s sentencing statements, and announcing a decision to 
affirm.

Complaints regarding sentencing are among the top 
reasons criminal defendants choose to appeal. Given this 
court’s precedent, appellate defense attorneys must advise 
clients when appropriate that, in theory, there are several 
avenues for appealing a sentence. However, because the court 
of appeals does not meaningfully review sentences under any 
rubric, in reality, a sentencing appeal is little more than an 
academic exercise that serves to bar any future appeal. As a 
court of appeals judge put it several years ago, “review of 
sentencing is now akin to hoping that Lucy will finally let 
Charlie Brown kick the football. There is something 
unsettling about the courts offering the appearance of hope 
where hope does not exist.” State v. Klubertanz, 2006 WI 
App 71, ¶¶47-48, 291 Wis. 2d 751, 713 N.W.2d 116 
(Dykman, J., concurring). This is harmful both for individual 
defendants and for the administration of justice since it 
ensures that defendants sentenced in front of different judges, 
or on different days, receive wildly varying sentences for the 
same crime – even in the absence of any objective, rational 
basis for the disparity – and have no real means of redress.

A decision of this court, reaffirming and clarifying that 
appellate courts can and should analyze a judge’s decision to 
penalize a particular defendant as harshly as the law permits, 
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would serve as a meaningful check on a single elected 
official’s decision to imprison a citizen for decades.

STATEMENT OF THE CASE & FACTS

Background

Mark Rigdon was charged with four counts of second-
degree child sexual assault of CV, a young teenage girl. The 
complaint alleged that Mr. Rigdon, who was a close friend of 
CV’s parents, had developed an inappropriate relationship 
with her in 2010, when she was thirteen and fourteen and he 
was forty-six and forty-seven. (1:2-3). On a few occasions, 
Mr. Rigdon and CV met privately and had sexual contact, 
including oral and digital intercourse. (1:2-3).

Less than three months after the complaint was filed, 
after waiving a preliminary hearing, Mr. Rigdon pleaded 
guilty to the first count. (41:1). The other counts were 
dismissed and read in. (41:2). The Department of Corrections 
(DOC) prepared a pre-sentence investigation report (PSI), 
providing background about the case and Mr. Rigdon. The 
PSI described the offenses as involving a factually consensual
relationship that progressed from flirtatious online and in-
person communications to the offenses described in the 
complaint. (12:2-4). However, given the wide age difference 
between Mr. Rigdon and CV, the relationship was both 
legally nonconsensual and socially inappropriate, and caused 
CV to experience feelings of regret and betrayal. (12:2-4, 6). 
CV’s parents, who previously counted Mr. Rigdon among 
their best friends, were furious at him and described the 
offenses as disruptive to their family. (12:5-6). Mr. Rigdon 
demonstrated regret and remorse and “fully accepted 
responsibility for his actions.” (12:4). He knew that he would 
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serve time in prison and said that he was amenable to any 
treatment deemed appropriate. (12:4).

As for Mr. Rigdon’s history, the PSI noted that he 
lacked any criminal record. (12:7).1 He had grown up in a 
stable family, obtained his GED as a teenager, and served in 
the military. (12:9). Mr. Rigdon volunteered that during a 
second enlistment, he received an other-than-honorable 
discharge for a marijuana-related incident, although the PSI 
reporter could not verify that. (12:14). Mr. Rigdon received
some post-secondary education and maintained employment 
throughout his life.  (12:9-10). He had one prior marriage and 
two children – adults by the time of this case – with whom he 
had a good relationship. (12:11-12).

Sentencing

The sentencing hearing was held in two parts. At the 
first, the prosecutor, CV’s mother, and CV (through her 
mother) made statements. (34:4-17). CV’s father then 
physically attacked Mr. Rigdon in the courtroom and the 
hearing was adjourned. (34:17). The balance of sentencing–
including the defense argument and the court’s decision – was 
held on a later date. (See 35).

At sentencing, neither the prosecutor nor defense 
counsel recommended a particular sentence, although both 
agreed that prison was appropriate. The prosecutor asked that 
the prison term be “long,” (34:8), while defense counsel 
asked for the minimum necessary, taking into account 
Mr. Rigdon’s lack of any criminal history, good character, 
and acceptance of responsibility, (35:15-20). The PSI

                                             
1 Mr. Rigdon volunteered that he had one contact with Florida’s 

juvenile justice system for possession of marijuana, though the PSI 
reporter could not verify that. (12:7).
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recommended nine to ten years of initial incarceration 
followed by three to four years of extended supervision. 
(12:17). CV’s mother asked for the maximum of forty years.  
(34:14). In his allocution, Mr. Rigdon told the court about his 
remorse and his plan to live a law-abiding life, as he had prior 
to the offenses charged in this case.  (35:21-26).

The court delivered a lengthy sentencing speech. As 
for the offense, it focused on the age difference, which it 
believed indicated “predator-type behavior.” (35:26; App. 
110). It noted that the offense had been more serious than 
some (involving simple touching) but less serious than others 
(involving vaginal or anal intercourse or the use of force). 
(35:28-29; App. 112-13). It said that the need to protect the 
public was “great” and that the “deterrent factor” was also 
“great.” (35:29-30; App. 113-14). It found that the offense 
had had a serious, negative impact on the victim and the need 
for punishment was also “great.” (35:30-31; App. 114-15). 
On the other hand, the court said that it credited Mr. Rigdon’s 
lack of a criminal record, his remorse, and the fact that he had 
taken responsibility and quickly entered a plea.  (35:31-32; 
App. 115-16). Finally, the court “compared and contrasted” 
Mr. Rigdon to another sexual assault case in which it had
recently imposed a twenty-year period of initial confinement. 
(35:32-33; App. 116-17). The court chose to impose the same 
sentence here as in that case: thirty-five years, including 
twenty years of initial confinement and fifteen years of 
extended supervision. (35:35; App. 119). 

Postconviction Proceedings

Mr. Rigdon filed a timely postconviction motion
asking for resentencing on the ground that the sentencing 
court had erroneously exercised its discretion and
alternatively requesting a sentence modification on the 
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ground that his sentence was unduly harsh and excessive. 
(46). Mr. Rigdon’s motion presented information about the 
defendant with whom the court had equated Mr. Rigdon at 
sentencing and argued that this was relevant to both claims in 
that it showed that the court had employed an irrational 
reasoning process and that Mr. Rigdon’s sentence was 
excessive. In addition, Mr. Rigdon presented the court with 
data regarding every sentence imposed in Waukesha County 
for second-degree sexual assault of a child since 2008 in 
support of his request for sentence modification. 

Mr. Rigdon’s motion showed that the case that the 
sentencing court “compared and contrasted” to this one was 
State v. Jose L. Perez Lemus, Waukesha County Case No. 11-
CF-103, in which the same judge imposed the exact same 
sentence as here. (46:4-5, 36-37). The complaint and 
sentencing transcript filed in that case indicated that it was 
categorically more serious in that it involved charges of first-
(not second-) degree sexual assault – a higher category of 
felony – that had been reduced through plea negotiations.
(46:16). Mr. Perez Lemus had been accused of assaulting his 
seven-through-eleven-year-old niece at least four times while 
acting as her caretaker over the course of four years. (46:16-
17). Mr. Perez Lemus committed at least one offense while 
the victim’s young sister looked on. (46:17, 22). Although the 
offenses were charged as sexual contact, the victim had 
alleged that Mr. Perez Lemus “put his penis into her butt” and 
the prosecutor noted at sentencing that the case could have 
been charged as intercourse. (46:17, 23-24). Mr. Perez Lemus 
had a minor criminal history and the DOC concluded that 
various factors – lack of connection to this area, lack of 
education, and low intellectual functioning – indicated an 
elevated risk of recidivism. (See 46:26-27).
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Mr. Rigdon’s motion also presented data in the form of
a spreadsheet listing each of the forty-nine cases filed in 
Waukesha County since 2008 in which a defendant was 
sentenced for second-degree child sexual assault. (46:13; 
46:40-45). The spreadsheet listed all of the charges, even 
those that were dismissed, and all of the convictions related to 
each case in order to give a sense of the seriousness of each 
case. (46:13; 46:40-45). It showed that Mr. Rigdon received 
the single highest sentence for second-degree child sexual 
assault of anyone not also charged with and/or convicted of 
first-degree child sexual assault. (46:13; 46:40-45). Among 
individuals charged with first-degree child sexual assault, 
only one defendant – Jason Evans, who was convicted as a 
repeater – received more time. (46:13; 46:40-45). One other 
first-degree defendant – Mr. Perez Lemus, discussed above –
received the same amount of time. (46:13; 46:40-45). But, 
again, among defendants charged with second-degree, but not 
first-degree, assault, Mr. Rigdon’s sentence was an outlier. 
(46:13; 46:40-45).  

At a hearing on Mr. Rigdon’s motion, the circuit court 
restated its sentencing discussion at length, quoting it in part 
and summarizing it in part, and denied Mr. Rigdon’s motion 
in its entirety. (51:12-16; App. 121-25). Although no one 
disputed Mr. Rigdon’s information about the Perez Lemus 
case or data about comparative sentences, the court would not 
consider this information. It said only that the Perez Lemus 
case was not one of the “cornerstones” of Mr. Rigdon’s 
sentence and that it need not, and would not, consider his 
sentence in the context of other sentences.  (51:19-20, 22; 
App. 128-29, 131).
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Appellate Proceedings

Mr. Rigdon filed a timely appeal of the conviction and 
order denying the postconviction motion. Again he argued 
that he was entitled to resentencing because the circuit court 
had erroneously exercised its sentencing discretion. 
Alternatively, he argued that the postconviction court’s
refusal to consider the factual underpinning of Mr. Rigdon’s 
request for sentence modification was error and asked the 
court of appeals to remand the case so that the circuit court 
could reconsider the request in the context of information and 
data on similarly situated defendants.

In a decision dated February 12, 2014, the court of 
appeals affirmed. See Rigdon, slip op. at ¶19; App. 108. That 
court declared that Mr. Rigdon’s argument regarding sentence 
modification was a “nonstarter” because the data provided to 
the postconviction court had not described the “facts and 
reasoning” behind each of the cases listed in Mr. Rigdon’s 
spreadsheet and because Mr. Rigdon’s sentence was “within 
[the applicable] maximum” and did not “shock public 
sentiment.” Id., ¶18; App. 108. The court of appeals also 
rejected Mr. Rigdon’s Gallion claim in its entirety.

ARGUMENT 

I. This court should accept review to bring the court 
of appeals in line with this court’s precedent 
recognizing a claim for sentence modification based 
on undue harshness and to clarify the standards 
applicable to such a claim.

This court has repeatedly recognized the existence of a 
claim for sentence modification based on the harshness of the 
sentence that is distinct from a claim that the sentence is per 
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se illegal. Harbor, 333 Wis. 2d 53, ¶35 n.8 (noting that “a 
circuit court has the authority to modify a sentence even 
though no new factor is presented, such as when the court 
determines that the sentence is illegal or void or when the 
court determines that the sentence is unduly harsh or 
unconscionable”) (emphasis added); State v. Crochiere, 
2004 WI 78, ¶12, 273 Wis. 2d 57, 681 N.W.2d 524; Cresci v. 
State, 89 Wis. 2d 495, 504, 278 N.W.2d 850 (1979); 
Wuensch, 69 Wis. 2d at 480. This claim dates back to 1975,
when this court held that a sentencing court could not reduce 
a sentence based solely on reflection, but it could do so if it 
found that the sentence originally imposed was “unduly harsh 
or unconscionable.” Wuensch, 69 Wis. 2d at 480.

This court has afforded circuit courts significant
latitude in determining whether their own sentences were 
unduly harsh under a deferential standard of review. In 
Wuensch, the defendant had originally been sentenced to a 
seven years out of a possible ten for fracturing a man’s skull 
with a pool cue, causing brain damage. 69 Wis. 2d at 469; see 
also Wis. Stat. § 940.23 (1973).2 Although this court reversed 
a sentence modification that had been based only on 
reflection, it remanded the case so that the circuit court could 
determine whether the sentence was unduly harsh. Wuensch, 
69 Wis. 2d at 480. This court noted that while seven years did 
not “appear” to be unduly harsh, it would permit the circuit 
court to decide the question and would review the decision 
for an abuse of discretion. Id. In Cresci, the defendant had 
originally been sentenced to the maximum ten years on each 
of two counts of robbery, consecutive to a revocation 
sentence for armed robbery. 89 Wis. 2d at 498; see also Wis. 
Stat. § 943.32(1)(a) (1971). Again acting deferentially, this 

                                             
2 The defendant was convicted of reckless injury. Wuensch, 

69 Wis. 2d at 469. Several additional charges were read in. Id.
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court approved of the circuit court’s decision to modify the 
sentence so that it would run concurrent based on a concern 
that it had not previously credited the defendant’s “remorse, 
repentance and cooperativeness.” Cresci, 89 Wis. 2d at 504.

In the past, the court of appeals, too, recognized this as 
an independent claim. See State v. Ralph, 156 Wis. 2d 433, 
438-39, 456 N.W.2d 657 (1990). In Ralph, the court of 
appeals found that the circuit court had reasonably modified a 
sentence under Wuensch after it learned that a co-defendant 
had received a significantly lower sentence. Id., 438-39. 

However, in recent years, the court of appeals has 
interpreted this claim out of existence. The origin of this trend 
dates back to State v. Grindemann, 2002 WI App 106, ¶¶30-
31, 255 Wis. 2d 632, 648 N.W.2d 507. In that case, although 
the court of appeals stated that it reviewed the circuit court’s 
decision to modify the sentence under the erroneous-exercise-
of-discretion standard, it afforded the circuit court no latitude. 
The Grindemann court said that a circuit court could not 
modify a sentence unless it was “so disproportionate to the 
offense committed as to shock the public sentiment and 
violate the judgment of reasonable people concerning what is 
right and proper under the circumstances.” 255 Wis. 2d 632, 
¶31. This language came not from sentence modification 
cases but rather from cases addressing the appellate courts’ 
power to reduce a sentence that is harsh as a matter of law, 
which, in turn, came from cases dealing with the 
constitutional prohibition of cruel and unusual punishment. 
See Ocanas v. State, 70 Wis. 2d 179, 185, 233 N.W.2d 457 
(1975) (citing State v. Mallon, 49 Wis. 2d 185, 192, 
181 N.W.2d 364 (1970) (citing State v. Pratt, 36 Wis. 2d 312, 
321-23, 153 N.W.2d 18 (1967))). And it strayed far from this 
court’s precedent, given that the sentences imposed in 
Wuensch and Cresci were not at all shocking.



-12-

Furthermore, the Grindemann court held that “a 
sentence well within the limits of the maximum sentence” 
cannot be viewed as unduly harsh. 255 Wis. 2d 632, ¶31. Not 
only was this inconsistent with Wuensch and Cresci, but, 
since the court of appeals uttered those words, they have 
taken on a life of their own. The reference to a sentence “well 
within” the maximum came from cases in which defendants 
had received sentences that represented a tiny fraction of their 
exposure. See State v. Scaccio, 2000 WI App 265, ¶18, 
240 Wis. 2d 95, 622 N.W.2d 449 (five years out of twenty for 
second-degree sexual assault of a child, imposed after 
revocation of probation); State v. Daniels, 117 Wis. 2d 9, 22, 
343 N.W.2d 411 (Ct. App. 1983) (five years out of twenty for 
sexual intercourse with a ten-year-old). Since Grindemann, 
the court of appeals has relied on this language in cases – like 
the present one – in which the defendant received a near-
maximum sentence. And that court has even cited this 
language where the defendant received the full maximum 
sentence. See, e.g., State v. Baker, No. 2013AP242, slip op. at 
¶¶31-32 (Wis. Ct. App. Jan. 28, 2014); App. 145; State v. 
Gruszczynski, No. 2010AP2417, slip op. at ¶¶1, 32 (Wis. Ct. 
App. March 15, 2011); App. 149-50, 161.3

It could go without saying that if a sentence violates 
the Eighth Amendment, it is curable independent of a 
sentence modification. See, e.g., Graham v. Florida, 560 U.S. 
48 (2010). And if a sentence exceeds the statutory maximum, 
it may be commuted without further proceedings. Wis. Stat. § 

                                             
3 Although Gruszczynski is a per curium opinion that cannot be 

cited for persuasive value under Wis. Stat. § 809.23(3)(b), it is cited here 
solely to illustrate a pattern in the court of appeals, which is permissible 
under State v. Higginbotham, 162 Wis. 2d 978, 996–97, 471 N.W.2d 24 
(1991). See also Showers Apprisals, LLC v. Musson Bros., 2013 WI 79, 
¶33 n.14, 350 Wis. 2d 509, 835 N.W.2d 226.
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973.13. Therefore, Grindemann and its (mostly unpublished) 
progeny eliminated – without any approval from this court –
the circuit court’s inherent authority to modify a sentence 
upon a finding that the original sentence was unduly harsh. 
Indeed, one post-Grindemann case explicitly stated that a 
court had inherent authority to modify a sentence “only” 
where there is a “new factor.” State v. Noll, 2002 WI App 
273, ¶11, 258 Wis. 2d 573, 653 N.W.2d 895. Not 
surprisingly, circuit courts have gotten the message. 
Undersigned counsel has been unable to find a single post-
Grindemann case in which a circuit court attempted to modify 
a sentence based on undue harshness.

This case presents an opportunity to put the lower 
courts back on track. Most fundamentally, this court should 
accept review in order to reaffirm that a circuit court has the 
inherent authority to modify its own sentence where it finds 
that the original sentence was unduly harsh – even where the 
sentence is neither illegal nor cruel and unusual. Here, the 
court of appeals’ dismissal of Mr. Rigdon’s argument 
regarding his Wuensch claim was particularly striking in that 
it used Grindemann’s “well within the maximum” phrase, but 
eliminated the word “well.” See Rigdon, slip op. at ¶18; App. 
108. In other words, it indicated that a modification would be 
inappropriate here simply because Mr. Rigdon’s sentence was 
“within” the statutory maximum, i.e. it was not per se illegal.

Furthermore, this court should explicate the standards 
applicable to a Wuensch claim. Wuensch and Cresci indicated 
that the circuit court had discretion to grant such a claim that 
was not limited to cases in which the sentence would “shock 
the public sentiment,” but they did not provide significant 
guidance regarding the matter. Furthermore, this area of law 
is particularly susceptible to confusion because the words 
“harsh” and “excessive” are often used not only to refer to 
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motions for sentence modification under Wuensch, but also 
claims for resentencing under Gallion. See, e.g. State v. 
Taylor, 2006 WI 22, ¶14, 289 Wis. 2d 34, 710 N.W.2d 466. 
Just as this court should hold that a Wuensch claim does not 
depend on whether the underlying sentence is illegal or 
unconstitutional, it should also hold that it does not depend on 
whether the circuit court exercised discretion at the original 
sentencing. Otherwise, the circuit court’s inherent authority 
regarding the matter would amount to no authority at all.

This court’s guidance is also needed regarding the 
standard of review applicable to a Wuensch claim. Wuensch
and Cresci made it fairly clear that the appellate courts apply 
the erroneous-exercise-of-discretion standard of review. 
Although Grindemann paid lip service to this standard, that 
case provided robust review of a grant of a sentence 
modification; subsequent cases have shown that there is no 
real review of a denial. Furthermore, this case presents this 
court with the opportunity to clarify that, as with any 
discretionary decision, a circuit court’s decision whether to 
grant or deny a Wuensch claim cannot be sustained if that 
court fails to “examine[] the relevant facts” or applies an 
improper legal standard. See Loy v. Bunderson, 107 Wis. 2d 
400, 414-15, 320 N.W.2d 175 (1982).

In the present case, both the circuit court and the court 
of appeals dismissed Mr. Rigdon’s Wuensch claim out of 
hand. In the court of appeals, Mr. Rigdon argued that the 
postconviction court erred by refusing to consider the factual 
basis for the claim – namely, information showing that the 
sentencing court’s comparison case (Perez Lemus) had been 
categorically more serious and that Mr. Rigdon had received 
the worst sentence of any second-degree-sexual-assault 
defendant in Waukesha County in many years. In other 
words, the court had erroneously exercised discretion in 
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refusing to consider relevant facts. See Loy, 107 Wis. 2d at 
414-15. In concluding that this claim was a “nonstarter,” as 
noted above, the court of appeals relied on its own faulty 
cases that had effectively overturned this court’s precedent. It 
also said that Mr. Rigdon’s data had been “insufficient”
because it “lacked the facts and reasoning” behind each of the 
forty-nine other relevant sentences. Rigdon, slip op. at ¶18; 
App. 108.

The court of appeals’ indication that data regarding 
comparative sentences is irrelevant to a Wuensch claim is 
troubling. Not only is comparative information relevant to a 
Wuensch claim, but it is the best – and perhaps even the only 
– way for a circuit court to meaningfully assess the question 
at hand. Whether a particular sentence is unduly harsh or 
excessive, by its nature, requires a comparative analysis. 
Indeed, in some cultures, a sexual relationship with a young 
teenager would warrant the death penalty; in others, it would 
not be a crime at all. In Wisconsin, it is punishable by 
dispositions ranging from probation to forty years in prison. 
Where a defendant argues that the sentencing imposed was 
unduly harsh, the best evidence that can be provided in 
support of – or in opposition to – such a claim is data about 
others sentenced for the same offense.

Mr. Rigdon’s request for a sentence modification did 
not require the circuit court to consider all of the “facts and 
reasoning” behind forty-nine other cases. It presented 
evidence that Mr. Rigdon’s sentence was an outlier and 
therefore the question posed to the postconviction court was 
whether Mr. Rigdon was the worst of the worst –
notwithstanding that his case involved non-forceable contact 
with a teenager, Mr. Rigdon had no criminal record, and he 
accepted responsibility right away. 
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Upon accepting review, this court should hold that 
Mr. Rigdon’s request for sentence modification was 
cognizable and that the circuit court erred in refusing to 
consider his relevant evidence regarding whether the original 
sentence was unduly harsh.

II. This court should accept review to put teeth into 
the McCleary-Gallion mandate and insist that there 
be meaningful review of sentencing in this state. 

A. The time is ripe to revitalize the McCleary-
Gallion mandate, which the court of appeals 
has interpreted into obsolescence.

It is axiomatic that sentencing is a matter for the circuit 
court’s discretion, but this court has repeatedly held that this 
discretion “must be exercised on a rational and explainable 
basis.” McCleary v. State, 49 Wis. 2d 263, 276, 182 N.W.2d 
512 (1971); see also State v. Gallion, 2004 WI 42, ¶39, 
270 Wis. 2d 535, 678 N.W.2d 197. Further, “sentencing is 
reviewable by this court in the same manner that all 
discretionary acts are to be reviewed.” McCleary, 49 Wis. 2d 
at 277. Review of sentences is desirable, among other 
reasons, “to make sure that they are just, commensurate with 
the degree of guilt and the need for rehabilitation of the 
defendant” and to provide busy trial judges with feedback and 
guidance regarding their sentencing practices. Id. at 278-79.

The McCleary court reviewed a case in which the 
circuit court had provided only a cursory explanation of its 
decision to impose a sentence just under the maximum. It 
held that a sentencing court must provide “evidence that 
discretion was in fact exercised.” 49 Wis. 2d at 277. Further, 
it must choose a sentence that is rationally related to the 
record. Id. In other words, the court must both explain its 
decision and impose a sentence that is explainable. In that 
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case, this court found that the sentencing court had done 
neither. It had failed to give reasons for imposing a “lengthy, 
near-maximum sentence” and, moreover, the sentence was 
unjustifiable. This court noted that “the legislature intended 
that maximum sentences were to be reserved for a more 
aggravated breach of the statutes” and thus the sentencing 
court’s decision to order it in a “run-of-the mine forgery case” 
was irrational. Id. at 275, 286. This court both reversed the 
judgment under review and imposed a five-year sentence, 
which represented the highest sentence that it thought 
defensible. Id. at 289-91.

In Gallion, this court set out to “reinvigorate the 
McCleary directive.” 270 Wis. 2d 535, ¶4. In the years since 
McCleary had been issued, sentencing courts had been 
permitted to engage in a “mechanical form of sentencing” in 
which they enunciated the sentencing factors, discussed the 
facts of the case, and imposed a sentence. See id., ¶26. This 
court was especially concerned about this in light of truth-in-
sentencing laws, which had eliminated the parole board as a 
check on sentencing courts’ discretion. Id., ¶¶31-33. Like 
McCleary, Gallion did not simply require a sentencing court
to provide some explanation for its sentence; it demanded that 
the court impose the minimum sentence necessary and 
provide a rational explanation for the sentence imposed. Id., 
¶49. Perhaps even more than McCleary, Gallion explained 
the need for a link between the sentencing court’s colloquy 
and the sentence. While Gallion noted that “mathematical 
precision” was impossible, it held that a sentencing court 
must provide a “rational” and “explainable” basis for “the 
general range of the sentence imposed.” Id., ¶49.

Unfortunately, just as McCleary apparently had little 
effect on the state’s judiciary, neither has Gallion. Not long 
after Gallion was issued, the court of appeals indicated that it 



-18-

had no intention of modifying its practice. State v. Stenzel, 
2004 WI App 181, ¶9, 276 Wis. 2d 224, 688 N.W.2d 20 
(stating “[h]aving been reinvigorated, we now turn to [the 
defendant’s] arguments,” after noting that Gallion “did not 
make any momentous changes”). In the ensuing years, that
court has not modified its practice. An article published in 
2009 found that in only two cases had the court of appeals 
reversed a judgment based on the sentencing court’s failure to 
rationally explain the sentence (not involving inaccurate 
information or improper factors). Michael M. O’Hear, 
Appellate Review of Sentence Explanations: Learning from 
the Wisconsin and Federal Experiences, 93 Marq. L. Rev. 
751, 773 n.98 (2009). Undersigned counsel has uncovered
only one additional case – and that was where the State 
conceded error. State v. Spears, No. 2011AP934, slip op. at 
¶¶5-13 (Wis. Ct. App. Sept. 20, 2011); App. 165-69. This is 
not deference. It is abdication. 

As we are nearing Gallion’s ten-year mark, the time is 
ripe for this court to take on sentencing discretion once again, 
put some teeth in McCleary and Gallion, and instruct the 
court of appeals that it must review sentences in this state just 
as it reviews any other discretionary decision.

B. This case, in which the sentencing court 
imposed a near-maximum sentence, presents 
a good opportunity for this court to revive 
the McCleary-Gallion mandate.

In this case, the sentencing court spoke at length 
before announcing Mr. Rigdon’s sentence. Nevertheless, its 
colloquy did not provide a “rational” and “explainable”
justification for choosing a near-maximum sentence in the 
context of the underlying crime and Mr. Rigdon’s history. See
Gallion, 270 Wis. 2d 535, ¶39; McCleary, 49 Wis. 2d at 276.
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Indeed, its remarks demonstrated a faulty and irrational 
reasoning process, which led to the imposition of a needlessly
harsh sentence. 

The overarching problem with the sentencing in this 
case was the absence of any link between the court’s 
sentencing remarks – describing the facts of the case and the 
objectives of sentencing – and the sentence imposed. The 
court’s description of the offense indicated that it was fairly 
“run-of-the mine” – neither particularly mitigated nor 
particularly aggravated. See McCleary, 49 Wis. 2d at 275. 
The offense was more serious than sex between two teenagers 
and it involved more than “touching over clothing.” (35:27-
28; App. 111-12). However, “it did not reach the level that we 
see in some cases in which there is vaginal intercourse or anal 
intercourse” and it did not involve “force.” (35:29; App. 113). 
The court stated that the record showed that “the need to 
protect the public in this case [was] great,” “the deterrence 
factor” was “great,” and the need for punishment was “great.”  
(35:29-31; App. 113-14). But it did not indicate that these 
factors were more significant than in any sexual assault case.
The court found that Mr. Rigdon’s history weighed in his 
favor, including his military service and lack of criminal 
record. (35:31; App. 115). And it said that it took the read-ins 
into account, as well as Mr. Rigdon’s “quick plea,” his 
“willingness to take responsibility,” and the fact that he had 
previously “led a crime-free life.”  (35:32-33; App. 116-17).

This discussion – and the record itself – pointed
toward a mid-range sentence. But the court did not impose a 
mid-range sentence; it sentenced Mr. Rigdon to thirty-five out 
of forty years. This court has specifically said that a sentence 
of thirty-five years is in the same “range” as forty years. State 
v. Cross, 2010 WI 70, ¶¶1-5, 326 Wis. 2d 492, 786 N.W.2d 
64. Moreover, thirty-five years is nearly the same percentage 
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of the maximum as Mr. McCleary’s nine-year sentence was
in that case. McCleary, 49 Wis. 2d at 266, 269. In other 
words, it was a sentence that the legislature intended “for a 
more aggravated breach of the statutes” – not a run-of-the-
mine offense. Id. at 275.

Although the sentencing court did not provide any real
justification for imposing a near-maximum sentence, it did 
make a couple of statements that provide some insight into its 
thinking – both of which reveal an idiosyncratic, rather than a 
rational, sentencing policy. First, it compared Mr. Rigdon to 
Mr. Perez Lemus, discussed above, who had been convicted 
under the same statute for assaulting an elementary-aged 
niece over a period of four years, and decided that the two 
defendants deserved the exact same sentence. (35:32-33; App. 
116-17; see also 46:4-5, 16-37). Second, it began its 
explanation of the actual numerical sentence by explaining its 
decision to impose something other than the absolute 
maximum, rather than explaining why it rejected any lower 
sentence. (35:33; App. 117). The court’s silence regarding the 
possibility of a lower sentence was particularly notable
because the DOC had recommended a sentence that was less 
than half of the one imposed. (See 12:17).

Although the near-maximum sentence imposed here is
extraordinary, the court of appeals rejected Mr. Rigdon’s 
McCleary-Gallion argument in a perfunctory way. It quoted 
Gallion’s statements about the limitations of appellate review 
of sentencing, and ignored its focus on the need for more 
robust review. See Rigdon, slip op. at ¶¶5-6; App. 102-03. It 
said that the circuit court could have imposed anything “from 
a minimum disposition more constraining than probation to a 
disposition less lengthy than the statutory maximum of forty 
years imprisonment.” Id., ¶16; App. 107. Then it noted that 
the sentencing court was not required to justify the sentence 
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with “mathematical precision” and it had adequately 
explained the sentence. Id., ¶16; App. 107. This last citation 
to Gallion – taken out of context – illustrates how far the 
court of appeals has strayed from that case. This court 
referred to “mathematical precision” in the context of 
explaining that while sentencing courts do not have to explain 
minor sentencing distinctions, they do have to justify the 
“general range of the sentence imposed.” See Gallion, 
270 Wis. 2d 535, ¶49. The court of appeals, in contrast, uses 
those words as the death knell for any Gallion claim.

In addressing the sentencing court’s comparison of this 
case to the Perez Lemus case, the court of appeals quoted the 
facts as described in the briefs and then shrugged them off. 
The court of appeals noted that there were “reasons” that the 
sentencing court could have concluded that this case and the 
Perez Lemus case were equally serious – namely, that the age 
disparity was wider here; the State charged Mr. Rigdon with 
sexual intercourse, not contact; and Mr. Rigdon had a family-
like relationship with CV. Rigdon, slip op. at ¶11; App. 105. 
These were insignificant points in the context of a comparison 
between a four-year-long assault of a pre-pubescent family 
member and a factually consensual assault of a teenager. 
Finally, the court of appeals saw nothing troubling about the 
sentencing court’s discussion of its decision to reject the 
absolute maximum sentence for one just five years lower 
although it did not discuss the possibility of a lower sentence. 
Because that the court had relied on “appropriate sentencing 
factors,” its sentence was unassailable. Id., ¶17; App. 107.

This case is just the latest example of a criminal 
defendant seeking meaningful review of an anomalous
sentence based on this court’s precedent and receiving a per 
curium decision of the court of appeals that is long on 
boilerplate and short on analysis. While practitioners may be 
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accustomed to this status quo, individual defendants must 
learn one at a time that their sentences, although imposed by 
individual judges who are fallible, are inviolate. Their 
sentences will not be seriously examined by the appellate 
courts and they cannot be adjusted by a parole commission. 
This situation is not only harmful to individual defendants, 
like Mr. Rigdon, sentenced to lengthy terms in prison, but 
also to the perception of our criminal justice system and our 
appellate courts as fair and reasonable.

CONCLUSION 

Mr. Rigdon asks this court to accept review of his 
appeal in order to reaffirm that there is meaningful appellate 
review of sentencing in this state.

Dated this 27th day of February, 2014.
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