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INTRODUCTION

State v. Andrew Matasek, Appeal No. 2012AP1582-
CR, another case concerning Wisconsin’s expunction statute, 
is now pending in the Wisconsin Supreme Court. The parties 
and the State Public Defender, appearing as an amicus curiae, 
have already briefed and argued the question of whether Wis. 
Stat. § 973.015 requires a circuit court to grant or deny 
expunction only at the time of sentencing or whether it allows 
the circuit court to defer its final decision on expunction until 
after the defendant completes his sentence or probation.

This appeal also concerns the proper interpretation of § 
973.015, but it raises a much broader range of questions about 
how the statute is supposed to work in practice—questions 
that are best resolved in tandem with, not separately from, 
this Court’s decision in Matasek.   Specifically, this case 
presents the situation where, at the time of sentencing, a court 
has ordered that a defendant’s record is to be expunged upon 
the successful completion of a sentence, and it asks:

1. Does expunction occur automatically upon the circuit 
court clerk’s receipt of the defendant’s certificate of 
discharge or must the defendant file a petition for 
expunction?

2. If the defendant must petition for expunction, then: (a) 
is there a deadline by which he must file it, and (b) 
who is required to forward the certificate of discharge 
to the circuit court—the defendant or the Department 
of Corrections (or other detaining authority)?

3. If a defendant successfully completes his sentence or 
probation, thereby earning expunction, may the circuit 
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court revoke the grant of expunction based upon the 
defendant’s post-discharge conduct?

In a published decision, the court of appeals held that a 
defendant does not receive court-ordered expunction 
automatically.  After successfully completing his sentence or 
probation, he must petition the circuit court for expunction.  
The defendant himself is required to forward his certificate of 
discharge to the circuit court by attaching it to his petition, 
and he must file this petition within a “reasonable time” 
following the DOC’s issuance of the discharge certificate.  
Waiting one year is too long.  Moreover, even after a 
defendant has fulfilled all of the court-imposed conditions for 
expunction, the court may revoke the order for expunction 
based upon the defendant’s post-discharge conduct.  Slip op. 
at ¶¶ 13-17.

ARGUMENT

I. The Court Should Grant Review Because the 
Questions Presented Are Novel and the Resolution of 
Them Will Have Statewide Impact.

There are only 6 published appellate decisions 
interpreting § 973.015.  See State v. Michaels, 142 Wis. 2d 
172, 417 N.W.2d 415 (Ct. App. 1987)(superseded by 
statute)(expunction of OWI conviction not available in 
forfeiture action); State v. Anderson, 160 Wis. 2d 435 , 466 
N.W.2d 681 (Ct. App. 1991)(evidence of expunged 
conviction cannot be used to impeach witness; thus, State 
need not disclose such evidence); State v. Leitner, 2002 WI 
77, 253 Wis. 2d 449, 646 N.W.2d 341 (§ 973.015 doesn’t 
require expunction of D.A. and law enforcement records; 
facts underlying expunged conviction may be used at later 
sentencing of defendant); State v. Meinhardt, 2012 WI App 
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82, 343 Wis. 2d 588, 819 N.W.2d 347 (amendment raising 
maximum age for expunction applies prospectively); State v. 
Matasek, 2013 WI App 63, 348 Wis. 2d 243, 831 N.W.2d 
450 (under review). Soon, this Court’s decision in Matasek
will become the sixth.  Not one of these decisions directly 
answers the questions presented by this case.  Thus, the Court 
should grant review for the simple reason that the issues 
raised by Hemp’s case are novel and the resolution of them 
will have statewide impact.

II. The Court Should Grant Review in Order to 
Harmonize the Law and to Clarify How § 973.015 
Operates in Practice.

Section 973.015 provides in relevant part:

(1)(a) Subject to par. (b) and except as provided 
in par. (c), when a person is under the age of 25 at the 
time of the commission of an offense for which the 
person has been found guilty in a court for violation of a 
law for which the maximum period of imprisonment is 6 
years or less, the court may order at the time of 
sentencing that the record be expunged upon successful 
completion of the sentence if the court determines the 
person will benefit and society will not be harmed by 
this disposition . . . 

(2) A person has successfully completed the sentence if 
the person has not been convicted of a subsequent 
offense and, if on probation, the probation has not been 
revoked and the probationer has satisfied the conditions 
of probation.  Upon successful completion of the 
sentence the detaining authority or probationary 
authority shall issue a certificate of discharge which 
shall be forwarded to the court of record and which 
shall have the effect of expunging the record.  If the 
person has been imprisoned, the detaining authority shall 
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also forward a copy of the certificate of discharge to the 
department.

(Emphasis supplied).

In the SPD’s view, § 973.015’s language and intent are 
clear.  For a qualifying defendant, the statute allows the 
circuit court (at the time of sentencing) to: (a) order 
expunction upon the defendant’s successful completion of his 
sentence, (b) deny expunction altogether, or (c) defer its 
decision on expunction to a later date.1 The detaining or 
probationary authority (not the defendant) is responsible for 
forwarding the certificate of discharge to the circuit court 
clerk.  And, in cases like Hemp’s where the sentencing court 
categorically orders expunction upon the defendant’s 
successful completion of his sentence, expunction occurs 
automatically upon the circuit court clerk’s receipt of the 
certificate of discharge.  

Though § 973.015 seems clear to the SPD, others 
involved in the criminal justice system have read it 
differently.  For example, here in Hemp the court of appeals 
held that expunction does not occur automatically upon a 
defendant’s successful completion of his sentence.  Rather, 
the defendant must petition the circuit court for expunction, 
using Form CR-266, and attach the discharge certificate 
issued by the detaining or probationary authority. Slip op. at 
¶¶13-14. The Department of Justice, at least in Hemp’s case, 
views the statute the same way: “The petitioner’s filing of 
form CR-266 is the necessary prerequisite to initiating the 

                                             
1 In Matasek, the SPD filed an amicus brief arguing that in the 

subset of cases where, at the time of sentencing, the circuit court is on the 
fence about whether to grant or deny expunction it may defer the 
decision until after the defendant completes his probation or sentence.
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expungement proceeding, and ‘effect[ing]’ the expungement. 
Wis. Stat. § 973.015(2).” (State’s Response Br. at 4).

This interpretation reads significant obligations into § 
973.015 that simply are not there.  Nowhere does the statute 
say that the person must file a petition, a certificate of 
discharge, or anything else in order to obtain expunction.  The 
court of appeals and the State have superimposed those 
requirements onto § 973.015 in violation of basic canons of 
statutory construction. State Dep’t of Corrections v. Schwarz, 
2005 WI 34, ¶20, 279 Wis. 2d 223, 693 N.W.2d 703 (courts 
should not read words into a statute to achieve a certain 
meaning); Stuart v. Weisflog’s Showroom Gallery, Inc., 
2006 WI App 109, ¶49, 293 Wis. 2d 668, 721 N.W.2d 127 
(courts will not superimpose requirements not expressed by 
the legislature onto a statute).

Furthermore, the court of appeals’ and the Department 
of Justice’s interpretation is at odds with a formal opinion by 
the Wisconsin Attorney General.  See 67 Wis. Op. Atty Gen. 
301 (1978).  This opinion explains that the “expunction” 
contemplated by § 973.015 requires the clerk of court to do 
more than just seal the record; the clerk must strike all 
references to the defendant from the record.  In fact, the 
Attorney General concludes that the filing of the certificate of 
discharge is all that is required to effectuate expunction of the 
record:

Therefore, considering the statute as a whole, I 
am of the opinion that the phrase “which shall 
have the effect of expunging the record” in 
subsec. (2) must be construed to mean that the 
filing of the certificate of discharge will give 
notice to the clerk of courts to physically strike 



-6-

from the record all references to the name and 
the identity of the defendant.

Id. at 3.  (Emphasis supplied).

Next, the court of appeals and the Department of 
Justice say that it is the defendant who must file the certificate 
of discharge with the court clerk.  But they both overlook a 
statute and an administrative code provision directly on point.  
Specifically, Wis. Stat. § 973.09(5) provides that when a 
period of probation expires, “the probationer shall be 
discharged from probation and the [DOC] shall do all of the 
following: . . . In all cases, notify the court that placed the 
probationer on probation that the period of probation has 
expired.”  Wis. Stat. § 973.09(5)(intro) and (c). (Emphasis
supplied). Mirroring these provisions, Wis. Admin. Code 
DOC § 328.16(2)(c) provides: “For a probationer, [the DOC] 
shall notify the sentencing court that the period of probation 
supervision has expired.” (Emphasis supplied). “[T]he word 
‘shall’ is presumed mandatory when it appears in a statute.” 
State v. Sprosty, 227 Wis. 2d 316, 324, 595 N.W.2d 692 
(1999)(citations omitted).

Sections 973.015 and 973.09 are in pari materia—they 
relate to the same matter—and thus should be construed 
together.  McDonough v. State Dep’t of Workforce 
Development, 227 Wis. 2d 271, 279, 595 N.W.2d 686 (1999).  
The court of appeals missed § 973.09(5). Thus, in a published 
decision it mistakenly imposed upon Hemp a duty that the 
legislature had placed squarely on the DOC’s shoulders.

To make matters worse, the court of appeals’ majority 
decision pulls out of thin air both a new expunction deadline 
and a new mechanism allowing circuit courts to revoke their 
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original expunction orders long after the defendant has met
the prerequisites for expunction.  That’s only fair, the court of 
appeals said, otherwise a defendant might “manipulate the 
system” by going on to commit new crimes while enjoying 
the benefit of having earlier crimes expunged. Slip op. at ¶17.  

On this point, the dissenting opinion offers the better 
argument.  There is nothing “sinister” about Hemp (or any 
other defendant) obtaining the expunction benefit that he 
earned by successfully completing his sentence or probation.  
Indeed, if the court clerk had followed the correct procedure 
(i.e. expunging Hemp’s conviction as soon as it had received 
the certificate of discharge), Hemp would not have needed to 
follow up with the circuit court regarding its expunction order 
a year after he completed his sentence.  Slip op at ¶¶23-25.  
He would not have needed to engage “the system” at all.

The Milwaukee County District Attorney’s Office 
appears to: (a) agree with the dissent’s view of the statute, 
and (b) disagree with the interpretation of the Department of 
Justice and the majority opinion.  In State v. Borniea, Appeal 
Nos. 2009AP2213-CR and 2009AP2214-CR, the defendant 
was convicted of two misdemeanors (possession of 
marijuana) and the sentencing court ordered expunction 
provided that he successfully completed his two sentences.  
The defendant performed as required.  Afterwards, he was 
charged with new crimes.  Then (almost two years after he 
completed his sentences on the first two crimes) the 
defendant’s lawyer wrote to the circuit court requesting the 
expunction of the first two convictions as had been ordered at 
the sentencing hearing.  The successor court refused to allow 
the expunction due to the new charges.  On appeal, the 
Milwaukee County District Attorney’s Office “admitted 
error” and stipulated that the defendant was entitled to 
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expunction of the first two crimes.  (App. 1).  The court of 
appeals (District 1) agreed.  In an unpublished, summary 
disposition it reversed the denial of expunction and directed 
that the defendant’s two initial convictions be expunged.  
(App. 11). 2

So here is where things stand. The court of appeals 
(District 1) has issued a published decision that superimposes 
new requirements onto the plain language of § 973.015 and 
ignores § 973.09(5).  The decision seems to conflict with a 
formal opinion by the Wisconsin Attorney General. The 
decision (and the position advocated by the Department of 
Justice) most definitely clashes with the position urged by the 
Milwaukee County District Attorney’s Office and, ironically, 
with at least one prior District 1 decision. In other words, 
Hemp has created a mess.  This Court should grant review in 
order to clarify and harmonize the law so that circuit courts, 
the court of appeals, the Department of Justice, district 
attorneys, the criminal defense bar, and the individuals who 
are granted expunction understand how § 973.015 is supposed 
to work in practice.

III. The Court Should Grant Review Because the Court of 
Appeals’ Interpretation of § 973.015 Raises a Real and 
Significant Question of Constitutional Law.

In cases like this one, where the sentencing court 
grants expunction outright, and the defendant successfully 
completes his sentence thereby earning the right to 
expunction, a court cannot revoke its original grant of 

                                             
2 The SPD does not cite this unpublished decision as precedent.  

Rather, the decision shows a conflict between two District 1 court of 
appeals’ decisions.  See State v. Higginbotham, 162 Wis. 2d 978, 997, 
471 N.W.2d 24 (1991).
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expunction without violating the prohibition against double 
jeopardy.

Both the state and federal constitutions contain double 
jeopardy clauses. See U.S. Const. amend. V; Wis. Const. art. 
I, § 8. They are designed to protect defendants from multiple 
trials and punishments for the same offense, to preserve the 
finality of judgments, to protect the integrity of final 
judgments, to bar the government from a second chance to 
supply evidence which it failed to furnish in the first 
proceeding, and to protect the defendant’s right to have a trial 
completed by a particular tribunal.  State v. Gruetzmacher, 
2004 WI 55,¶23,  271 Wis. 2d 585, 679 N.W.2d 533.  As this 
Court explained:

[T]he analytical touchstone for double jeopardy is the 
defendant’s legitimate expectation of finality in the 
sentence, which may be influenced by many factors, 
such as completion of the sentence, the passage of time, 
the pendency of an appeal, or the defendant’s 
misconduct in obtaining the sentence.

Id., at ¶33 (quoting State v. Jones, 2002 WI App 208, ¶10, 
257 Wis. 2d 163, 650 N.W.2d 844).

Expunction is provided for in Chapter 973, 
Wisconsin’s sentencing statute.  Expunction itself is not a 
sentence, but it does confer significant, substantive sentencing
rights upon the defendant who earns it:

As the State points out, expunging the record provides 
substantial advantages to the offender: An expunged 
record of a conviction cannot be considered at a 
subsequent sentencing; an expunged record of 
conviction cannot be used for impeachment at trial under 
§ 906.09(1); and an expunged record of conviction is not 
available for repeater sentence enhancement.
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State v. Leitner, 2002 WI 77, ¶39, 253 Wis. 2d 449, 646 
N.W.2d 341.

Expunction, like probation, is a conditional right or 
liberty, and it should be deemed forfeited only when the 
defendant breaches the conditions for it.  See e.g. State v. 
Dean, 111 Wis. 2d 361, 330 N.W.2d 630 (Ct. App. 
1983)(‘reimposition of a sentence after a defendant has been 
placed on probation, absent a violation of a condition of 
probation, is a violation of both the United States and 
Wisconsin Constitutions.’)  

Defendants (like Hemp) who, at sentencing, have been 
granted expunction on the condition that they successfully 
complete their sentence or term of probation, and who then go 
on to do just that, have a legitimate expectation that the order 
is final and that their convictions will be expunged. Anyone 
considering § 973.015(2)’s text (i.e. “the certificate of 
discharge which shall be forwarded to the court of record and 
which shall have the effect of expunging the record”) and the 
principle that “shall” is mandatory, not permissive, would 
fairly draw this conclusion. Defendants in Hemp’s situation 
also have the legitimate expectation that their expunged 
convictions will not be used at subsequent sentencings or for 
repeater sentence enhancements. The court of appeals’
published decision turns a blind eye toward these 
expectations, and, in doing so, appears to violate state and 
federal prohibitions against double jeopardy.  Thus, the Court 
should also grant review in this case in order to address the 
constitutional implications of the court of appeals’ decision.
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CONCLUSION

For the reasons stated above, the State Public Defender 
respectfully requests that the Wisconsin Supreme Court grant 
Kearney Hemp’s petition for review.

Dated this 19th day of March, 2014.

Respectfully submitted,

COLLEEN D. BALL
Assistant State Public Defender
State Bar No. 100729

Office of the State Public Defender
735 North Water Street, Suite 912
Milwaukee, WI  53202-4116
(414) 227-3110
E-mail ballc@opd.wi.gov

Attorney for the State Public Defender
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