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ISSUE PRESENTED 
 
May a criminal defendant be stripped of his right to 
testify pursuant to Illinois v. Allen when his 
behavior is never so disruptive, obscene, or violent 
that he must be removed from his trial? 
 
The Circuit Court and Court of Appeals both 
answered: YES. 
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CRITERIA FOR REVIEW 
 
1. When the right to testify may be limited 

presents a real and significant question of 
federal and state constitutional law. 
 
This petition argues Anthony was improperly 
stripped of his right to testify in his own 
defense and, as such, directly implicates the 
Fifth, Sixth, and Fourteenth Amendments to 
the United States Constitution, as well as Art. 
I, § 7 of the Wisconsin Constitution. 
 

2. There is no controlling authority on point 
and the persuasive authority contravenes 
the lower courts’ decisions, so a decision 
by the Supreme Court will help develop, 
clarify, or harmonize the law.  
 
The issue of whether a criminal defendant can 
be stripped of his right to testify due to the 
court’s fear that he might lose his composure or 
present irrelevant information is an issue of 
first impression. The lower courts relied on 
Illinois v. Allen, which dealt with a truly 
disruptive defendant’s right to be present for all 
stages of his trial. In fact, there is no 
controlling authority that deals with the 
intersection of Allen and a defendant's right to 
testify. The persuasive authority supports 
Anthony’s position, as demonstrated infra. 
 
If the Wisconsin Supreme Court affirms the 
abrogation of the right to testify, it should set 
standards as to when a defendant risks losing 
this right. Qualification on the right to testify 
should be better defined than to be applicable 
in any case where a trial judge considers the 
defendant “animated” with a “potential” for 
non-violent disruption. 



STATEMENT OF THE CASE AND FACTS 
 

Procedural History 
 
Defendant Eddie Lee Anthony was convicted by a 
jury, Hon. Richard J. Sankovitz presiding, of first-
degree intentional homicide in violation of Wis. Stat. 
§ 940.01(1)(a). (R. at 29.) At trial, Anthony presented 
no defense to the State’s allegations that he stabbed 
the mother of his children 47 times. (R. At 59-67.) He 
had intended to argue self-defense, but was stripped 
of his right to testify after the State rested. (R. at 66, 
see Appx. C.)  
 
Anthony filed a post-conviction motion arguing, in 
relevant part, ineffective assistance for trial counsel’s 
failure to effectively argue and advocate on this issue, 
but the motion was denied without hearing. (R. at 40; 
R. at 46:16, see Appx. B.) Anthony timely appealed 
the denial, further arguing the court committed plain 
error by denying him his right to testify in his own 
defense, but his appeal was denied. (Pet'r's Appellate 
Br. at 9-12; (January 14, 2014, Order Denying 
Anthony’s Appeal, see Appx. A.) Anthony herein 
petitions the Wisconsin Supreme Court for review. 
 

Trial 
 
Anthony, an African-American, lived with Sabrina 
Junior and their children. (R. at 62:5-6.) On August 
20, 2010, Anthony stabbed and killed Sabrina with 
an icepick. (R. at 59:11; R. at 64:54.) Anthony was 
convicted of first-degree intentional homicide in 
violation of Wis. Stat. § 940.01(1)(a). (R. at 29.) 
 
At trial, the State presented evidence of the 
following. Anthony and Sabrina had been walking 
through their neighborhood and began arguing. (R. at 
62:10-11.) The couple returned back to their home 
where the argument continued. (Id. at 16; 18.) Their 
eldest daughter entered the apartment to find 
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Sabrina’s body as Anthony was leaving. (Id. at 21; 
24.) Anthony fled and was arrested in Illinois. (R. at 
64:14; 11.) 
 
Anthony did not contest these allegations during the 
State’s case-in-chief. Instead, he intended to defend 
against the charges by arguing that he acted in self-
defense. (R. at 66:35, see Appx. C.)  
 
After the State rested, Trial Counsel advised the 
Circuit Court that Anthony would be taking the 
stand. (Id. at 23.) The court addressed Anthony 
directly explaining, if he were asked about whether 
he was convicted of a crime, he should respond that 
he had been convicted of two crimes. (Id. at 24.) 
Anthony responded directly to the court that he had 
bee convicted three times. (Id. at 25.) The Circuit 
Court corrected Anthony, indicating that he would 
only be able to say that he had been convicted twice. 
(Id. at 25-26.) Anthony indicated that this was not 
factually true, as he had served 12 years for a third 
conviction from 1966 which was later deemed 
wrongful. (Id. at 25-28.)1 The Circuit Court instructed 
him that he would not be allowed to mention this 
third conviction. (Id. at 28.) Anthony stated he 
understood, but was insistent that the jury should 
“know the truth, the whole truth.” (Id. at 28-29.) The 
court had difficulty understanding Anthony’s logic at 
times, although trial counsel was later able to more 
succinctly explain that Anthony’s previous 
experiences with law enforcement, including this 
wrongful conviction, were what caused Anthony to 
flee after the incident. (Id. at 36-37.)  

                                                
1 In previous pleadings, undersigned counsel mistakenly 
asserted that Anthony was the victim in the 1966 robbery. As 
noted by the State in its Brief of Respondent, filed in the 
Wisconsin Court of Appeals, this was inaccurate. (R. at 40:3; 
State's Reply Brief at 3-4.) The only robbery at issue in this 
case was the 1966 wrongful conviction that resulted in 12 years 
incarceration for Anthony. 



 

  
3 

  
The Circuit Court, nonetheless, did not want 
Anthony to mention the wrongful conviction, so 
ordered that Anthony would not be allowed to testify 
in his own defense. (Id. at 33.) The court explained to 
Anthony: 
 

The difficulties [if Anthony testified] would be 
visited on your head. First of all, the jury would 
hear the part about the armed robbery but not 
all the rest of the story and so they might think 
oh, this is the guy who’s not only accused of 
killing Miss Junior but he’s also an armed robber 
and they wouldn’t get the rest of the facts. That’s 
one problem. I want to avoid that. 
 
The other problem is this: You’re going to be 
shackled to the witness stand. I can’t easily 
remove you from the courtroom. I’ll have to 
remove the jury from the courtroom instead, and 
removing the jury from the courtroom is not 
something I can do effortlessly or quietly or 
without them seeing that you would be making a 
ruckus on the stand. When I say “ruckus” what 
I’m referring to is the way that you were very, 
you know, very animated way talking before 
[sic]. I don’t want you to look worse in the eyes of 
the jury because of the way you’re behaving on 
the stand… I don’t want to make this worse for 
yourself than it is already [sic]… 
 
I don’t want [the jury] to see you acting in a way 
that shows you might be a person who easily 
loses his temper or can’t follow the rules other 
people follow because they might use that 
evidence to convict you… 
 
If it was a simple balancing test, if somebody told 
me that they were intentionally going to violate 
one of the rules that we set for the court and it 
carried only a little bit of prejudice… We don’t 
know for sure whether this is something that 
would make a difference to this jury that might 
up-end this very carefully constructed process we 
have of getting the truth which is why I’ve said 
this can’t come in.  
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(Id. At 34-46.) When trial counsel suggested that 
Anthony be permitted to testify and the State could 
argue and the court could instruct as necessary as to 
any irrelevant information, the court refused, 
explaining, “That’s putting the inmates in charge of 
the asylum; so I’m sorry, I’m not going to go that 
route.” (Id. at 47.) The court further characterized 
Anthony’s having been imprisoned for 12 years for a 
crime he did not commit as “[Anthony’s] sorry tale 
about what happened in the sixties.” (Id. at 46.) 
 
In response, trial counsel made an offer of proof (Id. 
at 35-38) and objected that the probative value of 
Anthony’s self-defense testimony outweighed the 
prejudicial value of any potentially irrelevant 
testimony he might attempt to give. (Id. at 45-47.) 
The offer of proof was that Anthony would have 
testified that he acted in self-defense when he killed 
Sabrina. (Id. at 35-36.)2 Trial Counsel advised that 
Anthony would have explained why fleeing was not 
indicative of guilt, because he has a special fear of 
police in Illinois and Wisconsin due to events in his 
past including the wrongful conviction from 1966 
with which the court took issue, so flight was a 
natural response. (Id. at 36-37.)  
 
Indeed, during closing arguments, the State 
repeatedly referenced the fact that Anthony fled the 
scene in order to prove that Anthony intended to kill 

                                                
2 In the appellate context, Anthony has maintained that he 
would have also testified that Sabrina was a heavy user of 
crack cocaine and was high on crack cocaine on the night in 
question. (R. at 40:4.) Sabrina had a history of being aggressive 
while high on crack cocaine, and was exhibiting severe 
aggression in connection on the night of her death. (Id.) 
According to Anthony, in the physical confrontation that 
ultimately resulted in her death, Sabrina threatened and 
attempted to kill Anthony, who was defending himself and his 
children against her attack. (Id.) 
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the victim. (R. at 67: 24, 26-28, 51-52.) The State 
argued: 
 

Did he call the police? Did he call the fire 
department? Did he tell Larina let alone anyone 
upstairs? Did he do any of that? No, he let's her 
die and he goes to Illinois. That's what he 
does. That again shows his intent, the state 
of mind, that he wanted to kill her. 

 
(R. at 67:51.)  
 
Anthony remained in the courtroom for the entirety 
of his trial. (See generally, R at 66.) To the extent that 
one could conclude that Anthony’s expression of 
frustration upon denial of his right to testify was 
“disruptive,” even then the trial process was not 
impeded and he was not at risk of being removed 
from the courtroom. (See, e.g., id. at 30-33.)3 
 
Anthony anticipated that his defense would be one of 
self-defense, but he was the only surviving witness to 
his confrontation with Sabrina. In a feeble attempt to 
mount a defense, he called his daughters to the 
stand, but they testified they had not seen and could 
not testify as to what occurred between Sabrina and 
Anthony. (R. at 66:59-67, see Appx. C.) In effect, 
Anthony failed to present any defense at all. 
 
Accordingly, the jury convicted Anthony of one count 
of 1st Degree Intentional Homicide, and Anthony was 
sentenced to life imprisonment.  
 

                                                
3 Though the dialogue between Anthony and the court went on 
for some time, this citation is to what appears to be the most 
strained period. That is, at the worst, the Circuit Court only 
believed it necessary to suggest Anthony take a deep breath 
(id. at 30), allow Anthony a minute to collect his thoughts (id. 
at 32), and to talk to his attorney off the record (id. at 33). 
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Post-Conviction Proceedings 
 
Anthony timely filed a motion for post-conviction 
relief in the Circuit Court, arguing ineffective 
assistance of counsel for, in relevant part, trial 
counsel’s failure to effectively argue that Anthony 
had a right to testify in his own defense or advocate 
for him in the exchange which led to the denial of his 
right to testify. (R. at 40.) In an order dated February 
5, 2013, the Circuit Court denied Anthony’s motion 
without hearing. (R. at 46:16, see Appx B.)  
 
Anthony appealed the denial, further arguing that 
the Circuit Court erred when it denied Anthony his 
right to testify in his own defense, because this 
obliterated Anthony’s only defense, and there is 
nothing on record to indicate that Anthony either was 
truly disruptive or did not intend to tell the truth. 
(See Generally Pet'r's Appellate Br.) The Court of 
Appeals first looked to Illinois v. Allen for guidance, 
holding that the Circuit Court had the authority to 
strip Anthony of the right to testify as it did, but that 
it was harmless error, so no decision on the waiver 
was necessary. Illinois v. Allen, 397 U.S. 337 (1970) 
(January 14, 2014, Order Denying Anthony’s Appeal 
at 6-9, see Appx. A.) 
 
Anthony herein petitions the Supreme Court for 
review. 
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ARGUMENT 
 

I. A criminal defendant may not be 
stripped of his right to testify pursuant 
to Illinois v. Allen when his behavior is 
never so disruptive, obscene, or violent 
that he must be removed from his trial 

 
This case presents a compelling and current issue of 
state and federal constitutional law. A criminal 
defendant’s due process right to testify in his own 
defense is fundamentally important, as it cuts to the 
very heart of the fact-finding process. A handful of 
courts, discussed infra, have limited this right for 
truly disruptive defendants, in light of Illinois v. 
Allen, which dealt with the less compelling right of a 
criminal defendant’s right to be present at every 
stage of his trial. Illinois v. Allen, 397 U.S. 337 
(1970). This case presents an opportunity for this 
Court to clarify the boundaries of a court’s authority 
to deal with disruptive criminal defendants under 
Allen where the right to testify is concerned.  
 
Even in the jurisdictions where Allen has been 
extended to potentially abrogate a defendant’s right 
to testify, it is not being applied in the same manner 
as it was for Anthony. In those jurisdictions, 
defendants are removed from the courtroom for 
behavior such as cursing, yelling, property 
destruction, disrobing, and outright assault on 
attorneys and court personnel. The courts attempt 
temporary removals as a means to maintain 
orderliness of proceedings with minimal intrusion on 
the defendant’s rights. In Anthony’s case, his 
behavior never rose to the level where the court even 
considered removal, and his right to testify was 
stripped as a precautionary measure. Anthony could 
not find nor has the State identified one single other 
case, even merely persuasive, where a defendant was 
stripped of his right to testify without having been so 



 

  
8 

disruptive as to render it impossible to carry on the 
trial in his presence.  
 
Accordingly, Anthony’s case does not present the 
question of whether Wisconsin wants to join the few 
courts who have extended Allen to justify denial of 
the right to testify to truly disruptive defendants. 
More accurately, the issue is whether Wisconsin 
wants to go further than any other court has gone, 
allowing displeased trial judges to strip away a 
defendant’s right to testify as a preemptive and 
protective measure, when the Allen standard for 
disruptiveness has not even been met.  
 
It is, of course, regrettable that this issue presents 
itself in a case where the State and lower courts 
believe the defendant has no perceivable chance of 
prevailing. However, we do not apportion 
constitutional rights based on apparent 
deservedness, yet.4 This case is just one that will help 
decide the direction Wisconsin takes on the 
preservation of constitutional due process rights.  
 

                                                
4 See, e.g., State v. Pulizzano, 155 Wis.2d 633, 655-56, 456 
N.W.2d 325 (1990) (finding that, where the exclusion of 
evidence deprives a criminal defendant of the constitutional 
right to present a defense, the harmless error rule is 
inapplicable.)  
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A. The Current Standard 
 
The United States Supreme Court has held that 
criminal defendants have a right to testify in their 
own defense under the Due Process Clause of the 
Fourteenth Amendment, the Compulsory Process 
Clause of the Sixth Amendment, and the Fifth 
Amendment's privilege against self-incrimination, 
Rock v. Arkansas, 483 U.S. 44, 49-53, 107 S.Ct. 
2704, 97 L.Ed.2d 37 (1987). Federal appellate courts 
agree that this is a personal and fundamental 
constitutional right, and that only a “knowing, 
voluntary and intelligent” waiver by the defendant 
himself is sufficient to relinquish this right.5 The 
primary conflict between the circuits has, until 
recently, focused on what constitutes waiver, and 
whether it need be affirmative.6  
 
Recently, however, another issue has come to the 
forefront: Under what circumstances a disruptive 
defendant may be stripped of his right to testify.  
 
A handful of courts, including the Wisconsin Court of 
Appeals in this case, have looked to Illinois v. Allen 
for guidance. Illinois v. Allen, 397 U.S. 337, 90 S. 
Ct. 1057 (1970). In Allen, the defendant refused to 
work with an attorney and insisted on representing 
himself. Allen at 339. He was unruly in his pro se 
voir dire, and eventually resorted to “abuse” and 
swearing at the judge. Id. at 339-40. When warned 

                                                
5 U.S. v. Stark, 507 F.3d 512, 517 (7th Cir. 2007); U.S. v. 
Hung Thien Ly, 646 F.3d 1307, 23 Fla. L. Weekly Fed. C 141 
(11th Cir. 2011); United States v. Leggett, 162 F.3d 237, 246 
(3rd Cir. 1998) ("If a defendant does waive the right [to testify], 
the waiver must be knowing, voluntary, and intelligent."); 
Chang v. U.S., 250 F.3d 79, 82, 86 (2nd Cir. 2001).  
 
6 See Galowski v. Murphy, 891 F.2d 629, 636 (7th Cir. 1989); 
United States v. Bernloehr,833 F.2d 749, 751 (8th Cir. 1987); 
United States v. Teague, 1532 (11th Cir. 1992) (en banc). 
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that he might be removed from the courtroom, he 
threatened that the judge was “going to be a corpse” 
then tore up legal files. Id. at 340. Allen persisted in 
his disruption throughout the trial and had to be 
removed multiple times. Id. at 340-41. After the 
State's case-in-chief, the judge reiterated his promise 
to Allen that he could return to the courtroom if he 
could agree to conduct himself properly. Id. at 341. 
Allen gave the judge "some assurances of proper 
conduct," and was therefore permitted to remain in 
the courtroom for the remainder of the trial. Id. He 
appealed his conviction based on infringement of his 
Sixth Amendment right to be present at his trial. Id. 
at 342. The United States Supreme Court upheld his 
conviction, explaining: 
 

We explicitly hold today that a defendant can 
lose his right to be present at trial if, after he 
has been warned by the judge that he will be 
removed if he continues his disruptive behavior, 
he nevertheless insists on conducting 
himself in a manner so disorderly, 
disruptive, and disrespectful of the Court 
that his trial cannot be carried on with him 
in the courtroom. 

 
Id. at 343 (emphasis supplied.)  
  
It is this holding upon which the Circuit Court and 
the Court of Appeals held that stripping Anthony of 
his right to testify was within the court’s authority.7 

                                                
7 The Court of Appeals applied a harmless error analysis and 
declined to firmly decide whether Anthony satisfied the Allen 
standard in this particular case. It nonetheless explained that 
the right to testify could be forfeited under Allen, noting, “By 
refusing to comply with the trial court's order, exhibiting 
defiant and agitated behavior, and ranting about irrelevant 
topics, Anthony forced the trial court to decide whether the jury 
should be allowed to hear Anthony discuss irrelevant matters 
and potentially see Anthony lose his temper on the stand.” 
(January 14, 2014, Order Denying Anthony’s Appeal at 7, see 
Appx. A.) This reliance on harmless error was inconsistent with 
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Their reasoning was that if Allen could waive his 
Sixth Amendment right to be present by way of 
repeated severe disruption and obscene, abusive 
conduct, then Anthony could waive his right to testify 
under the Fifth, Sixth, and Fourteenth Amendments 
by way of: (1) expressing his intention to mention 
during his testimony a 1966 wrongful conviction 
which the court deemed a mere irrelevant, “sorry 
tale;” and (2) becoming "quite agitated" when the 
court informed Anthony that he would not be able to 
testify in his own defense. (R. at 66:46, see Appx. C; 
R. at 46:16, see Appx B.)   
 

1. Federal Rulings on Point 
 

The Ninth and Eighth Circuits have considered the 
potential impact of Allen on the right to testify.  
 
In United States v. Ives, the Ninth Circuit held that 
the standard set forth in Allen for removing a 
defendant from his own trial was “equally applicable 
to those who wish to testify.” United States v. Ives, 
504 F.2d 935, 937 (9th Cir.1974), vacated on other 
grounds, 421 U.S. 944, 95 S.Ct. 1671, 44 L.Ed.2d 97 
(1975), opinion reinstated in relevant part, 547 F.2d 
1100 (1976). Ives’ first trial ended in a mistrial due to 
his continual disruptions of the proceedings. Id. at 
937. In his second trial, Ives was repeatedly removed 
from the courtroom because he disrupted opening 
statements, shouted obscenities, and violently 
attacked both his and the State’s attorney, going as 
far to throw a book at his attorney, all in front of the 
jury. Id. at 942-46. On a recess, Ives punched his 
attorney in the face. Id. at 943. Ives was given the 
opportunity to take the stand on at least three 
occasions, and in every instance refused to cooperate 
                                                                                                         
State v. Pulizzano, 456 N.W.2d 325, 155 Wis.2d 633 (Wis., 
1990), which held the harmless error rule inapplicable when an 
evidentiary exclusion denies a criminal defendant of a 
necessary element of his defense. Id. at 655-656. 
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either with his own lawyer or the judge. Id. at 942-45. 
Despite the quantity and severity of Ives’ disruptions, 
the court made multiple attempts to reintegrate Ives 
into the trial and maintain his right to testify, but 
these attempts proved unsuccessful. Id. On appeal, 
the Ninth Circuit held that the abrogation of Ives’ 
right to be present under Allen was equally 
applicable to Ives even if he had wanted to testify. Id. 
at 941-42. The Ninth Circuit explained that a 
defendant’s right to testify is “fundamental to our 
judicial process . . . [and] cannot be lost unless it is 
clearly necessary to assure the orderly conduct of the 
trial.” Id. 
 
In United States v. Ward, the defendant exhibited 
behavior that, of all the cases discussed herein, is 
most similar to the behavior exhibited by Anthony, as 
Ward was “going off on tangents” and was 
experiencing difficulty following the court’s 
instruction. United States v. Ward, 598 F.3d 1054, 
1056 (8th Cir. 2010). Unlike in Anthony’s case, Ward 
was also repeatedly admonished for interrupting the 
court and the prosecutor, rendering it difficult to 
continue the trial, so he had to be removed. Id. at 
1056. Even so, Ward was given the opportunity to 
come back if he promised to keep quiet, but he 
informed counsel that he could not write fast enough 
to meaningfully participate in that manner, so he 
was not returned to trial. Id. at 1057. On appeal, 
Ward’s conviction was overturned on the grounds 
that the court erred in removing Ward from the trial 
without affording him a reasonable opportunity to 
return to see if he wanted to testify. Id. at 1060. The 
Eighth Circuit held, “A defendant may be removed if 
he insists on conducting himself in a manner so 
disorderly, disruptive, and disrespectful of the court 
that his trial cannot be carried on with him in the 
courtroom… Behavior that is merely disruptive is 
insufficient under Allen to justify removal.” Id. at 
1058.  
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2. State Court Rulings on Point 

 
The Supreme Courts of Alaska and Washington, and 
the Minnesota Court of Appeals, have addressed how 
Illinois v. Allen can impact the right to testify.  
 
In Douglas v. State, the trial court dealt with a 
defendant who called the prosecutor a “Nazi bastard,” 
the victim a liar, and struck at least one of the seven 
attorneys he went through before trial in the face. 
Douglas v. State, 214 P.3d 312 (Alaska, 2009). He 
was repeatedly removed for interrupting the 
proceedings, insulting the attorneys and judge, and 
ranting about irrelevant subjects. Douglas at 315-
16. The court abrogated Douglas’ right to be present 
pursuant to Allen, but even then allowed him to 
testify in his own defense by phone. Id. at 318. 
 
State v. Chapple dealt with an inmate defendant on 
trial for rape and assault who was deemed to possess 
“extraordinary physical strength.” State v. Chapple, 
145 Wash.2d 310, 36 P.3d 1025 (Wash. 2001). One 
corrections officer testified that Chapple “could break 
handcuffs and had once pulled a cell door from a 
concrete wall.” Chapple at 1028. A newspaper had, a 
few years earlier, described Chapple as, “as perfect a 
creature of destruction as either Heaven or Hell could 
produce.”8 At trial, his verbal outbursts, hostility, and 
offensive language were gravely disruptive, and he 
declared the proceedings were a “Klu [sic] Klux Klan 
meeting.” Chapple, at 1030. With the jury removed, 
he told the judge, “Fuck the jury; fuck the trial; fuck 
all you motherfuckers. I don’t give a fuck about you 
or this trial or this jury.” Id. at 1027. A security 
officer testified, “As Chapple left the courtroom, he 
was adamant that he would not cooperate, he would 
                                                
8 Jim DeFede, The County Bully, Mimi New Times, December 
1996, available at http://www.miaminewtimes.com/1996-12-
12/news/the-county-bully/. 
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continue to disrupt the proceedings if allowed back 
into the courtroom, and, because he already had a 
125-year sentence, there was nothing more that could 
be done to punish him.” Id. at 1028. Further, Chapple 
“had boasted that he would make the news that day.” 
Id. Corrections testimony revealed, “Chapple was a 
threat to court personnel, even when bound to a 
chair, gagged, wearing a taser belt and guarded.” Id. 
Given the foregoing, Chapple was not permitted to 
attend the second day of his trial, but the court 
allowed defense counsel to make use of his testimony 
from his first trial for the same crime. Id. at 1028. 
The Washington Court of Appeals looked to Allen to 
uphold the conviction, noting that both cases dealt 
with behavior of “an extreme and aggravated nature.” 
Id. The court further reasoned that Chapple had been 
adequately warned that he was forfeiting his rights 
by disrupting the proceedings, to which he responded, 
“Take me back to Clallum [sic] Bay if you want to. I 
wouldn’t give a fuck.” Id. at 1030. 
  
In the unpublished Minnesota Court of Appeals case, 
State v. Wylie, the defendant had caused persistent 
problems throughout the trial process. State v. 
Wylie, No. A12-0107 (Minn. App. 2013) (Att’d at 
Appx. D.) During jury selection, he left counsel table 
and charged the bench, and had to be removed by 
deputies. Id. at 3. In the holding cell, he took off his 
pants and attacked deputies with his belt. Id. He was 
returned to the courtroom and made an obscene 
gesture at the judge. Id. When he went to testify, he 
used the opportunity to attempt to shoehorn 
inadmissible evidence in front of the jury – namely, 
that the victim had made another allegation of 
assault against someone else. Id. at 4-5. Wylie was 
removed from the stand. Id. at 5. The Minnesota 
Court of Appeals held that this removal was proper 
under Allen, even though he was testifying at the 
moment it took place. Id. at 7-9. 
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B. The Problem 
  
The instant case illustrates the problem and the need 
for this Court to provide guidance. Both the Circuit 
Court and Court of Appeals relied on Allen in their 
analyses of whether the stripping of Anthony’s 
constitutional right to testify was permissible. 
However, this reliance is misguided for two reasons. 
First, the standard articulated in Allen was 
developed with respect to a defendant’s right to be 
present at all stages of his trial. The effect of the 
expulsion on a defendant’s right to testify was never 
at issue or discussed. Second, although a small 
handful of courts have followed the Ninth Circuit in 
extending the Allen standard to be equally 
applicable to a defendant’s right to testify, Anthony 
has not identified a single case where – as here – a 
court applied the Allen standard proactively where 
the court merely feared that the defendant may 
become disruptive.  
 
In fact, every case that has examined the intersection 
between Allen and the right to testify is consistent 
that in instances of extreme disruption, a defendant 
can be removed from the court. This removal should 
be a last resort – only if the trial truly cannot be 
continued in his presence. Further, the disruptive 
defendant is always afforded the opportunity to 
reform his behavior and return – usually repeatedly. 
Finally, if he insists on grave disruption of an 
offensive and obscene character, then his right to be 
present can be abrogated, even if it has an ancillary 
impact on his right to testify. Simply put, there are 
no cases which support the approach that the Circuit 
Court took here in Anthony’s case, which allows a 
defendant to forfeit the right to testify by way of 
exhibiting mere agitation and his intention to 
mention something irrelevant on the stand. 
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Allen did not indicate, and mandatory authority does 
not elucidate, when a criminal defendant’s behavior 
can act as a waiver of his right to testify. It is 
axiomatic that a defendant’s right to testify in his 
own defense is separate from, and fundamentally 
more important than, his right to be present at all 
stages of his trial. Indeed, there are arguably various 
stages of a defendant’s trial wherein his absence 
would cause him little or no prejudice. Snyder v. 
Massachusetts, 291 U.S. 97, 105-06 (1934). In 
contrast, a defendant’s opportunity to take the stand 
and testify as to his version of the facts is often a 
moment of unparalleled importance within a 
defendant’s case. This is certainly true in Anthony’s 
case, where he prepared for trial and sat through the 
State’s entire case, relying on his right to testify in 
order to present a theory of self-defense. The only 
way Anthony could have presented this argument 
was to testify on his own behalf. The denial of the 
right to testify caused him to be tried for and 
convicted of intentional homicide without having 
presented any defense at all to the charges. 
 
Perhaps most alarming about the mechanical 
application of Allen to the facts at hand is that 
Anthony’s behavior never rose to the level indicated 
wherein his “trial [could not] be carried on with him 
in the courtroom.” Allen, at 343. Unlike the 
defendants in Ives, Douglas, Chapple, and Wylie, 
Anthony never assaulted anyone during the trial 
process. Unlike the defendants in Ives, Chapple, and 
Wylie, Anthony never threatened physical violence to 
anyone involved in the proceedings. Unlike the 
defendants in Ives, Douglas, Chapple, and Wylie, 
Anthony never shouted abusive language or directed 
obscene gestures to the court. Rather, Anthony 
respectfully9 dissented to the court’s death-blow 
                                                
9 In his disagreement with the court concerning what 
information the jury could hear concerning his prior 
convictions, Anthony repeatedly told the trial judge that, 
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ruling that he could not testify. In fact, all Anthony 
did was respond to the court’s questions with the very 
argument that counsel makes herein, albeit in more 
rudimentary terms. Further, Anthony should not 
have been preemptively questioned regarding his 
intended testimony at trial; his attorney was the one 
who should have been sufficiently educated, 
positioned, and prepared to do so. (R. at 66:22-47, see 
Appx. C.) Anthony was preemptively denied his right 
to testify based on the Court’s inclination that, if 
permitted to take the stand, Anthony may become 
disruptive, and would likely mention his wrongful 
conviction which the court had (wrongly, as discussed 
infra) decided was irrelevant. 
 
Anthony was never removed from the courtroom at 
all, nor does it appear the court ever even considered 
removing him. There is nothing on the record to 
indicate that Anthony engaged in any "scurrilous, 
abusive language and conduct." Allen, 397 U.S. at 
347. Rather, Anthony fervently indicated his strong 
desire to testify in his own defense and tell the jury 
“the whole truth.” (R. at 66:29, see Appx. C). The 
Circuit Court additionally indicated that, after 
Anthony became agitated, the "courtroom bailiffs 
called for additional deputies," however Anthony 
never threatened or exercised violence. (R. 46 at 4.) 
Further, Anthony was never disruptive enough for 
the court to consider removing him from the 
courtroom; rather, his conduct was 
contemporaneously described by the court as being a 
“very animated way [of] talking.” (R. 66:34, see Appx. 
C.) 
 
Additionally, the piece of evidence that Anthony was 
denied his right to testify over – the fact that he was 
wrongly convicted of a robbery in 1966 and as a 
result served 12 years in prison from ages 19 to 31 – 
                                                                                                         
despite the disagreement, he respected him. See, e.g. (R. 66 at 
30:23-24.) 
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was relevant to rebut the State's interpretation of 
why Anthony fled the scene. (R. at 66:25-28, 51-52, 
see Appx. C.) In order to prove that Anthony was 
guilty of first-degree intentional homicide, the State 
was required to show that Anthony acted with the 
intent to cause the death of Sabrina. In order to show 
this element, the State focused on the fact that 
Anthony fled the scene. The state repeatedly argued 
that Anthony’s fleeing the scene was indicative of his 
intent (R. at 66:28, fleeing showed he “mean[t] to… 
kill[] her”; see R. 66:51, “go[ing] to Illinois… shows 
his intent, the state of mind that he wanted to kill 
her; see R. 66:51-52, “If he didn’t want to kill, he 
could have stayed there and helped”, see Appx. C.) As 
Anthony’s attorney pointed out in his offer of proof, 
evidence that Anthony harbored a fear of police due 
to the false conviction and subsequent 12-year 
incarceration was relevant to rebut the State’s use of 
fleeing as proof of intent. (R. at 66:35-37.)  
 
This Court should hold that a defendant cannot be 
stripped of his constitutional right to testify as a 
precautionary measure, when the Allen threshold for 
removal from the courtroom has not even been met. 
Rather, as in all the other federal and state court 
decisions where the intersection of Allen and the 
right to testify has been considered, the right to 
testify should be accorded more protection than the 
right to be present. Moreover, it is in the interest of 
justice as well as judicial integrity for the court to 
recognize that Allen requires more than an isolated 
spoken dissent for a defendant to be stripped of his 
right to testify. Further, like the other courts, 
Wisconsin should honor the additional requirement 
that disruptive defendants be given the opportunity 
to amend their behavior and regain lost rights. From 
the case law discussed supra, it becomes clear that 
there is no legal authority – controlling or otherwise 
– for a court to strip a criminal defendant of his right 
to testify when he fails to even meet the lower 
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standard articulated in Allen for removal from the 
courtroom. 
 

C. Proposed standard for determining 
when a defendant waives his right to 
testify via his disruptive conduct 

 
In light of the above, it is clear that this court needs 
to clarify the standard under which courts determine 
whether a defendant has waived his right to testify in 
his defense via his disruptive conduct during trial. 
 
This court may find that the constitutional balancing 
test set forth in Allen for determining when a 
defendant waives his right to be present at his trial is 
equally applicable to the defendant’s right to testify 
in his own defense. If this is the case, this court 
should adopt the following rules: 
 

(1) Criminal defendants may be removed from the 
courtroom when they are so “disorderly, 
disruptive, and disrespectful” as to render it 
“exceedingly difficult or wholly impossible to 
carry on the trial.” Allen, 397 U.S. at 338, 343.  

(2) While this rule is equally applicable to 
defendants who wish to testify in their own 
defense, courts should attempt to preserve 
constitutional rights and restore those lost, by 
taking measures such as issuing warnings, 
preferring temporary removals to permanent 
ones, and giving defendants the opportunity to 
reform their behavior and regain lost rights. 

(3) The court should inquire as to whether a 
removed defendant wishes to testify in his own 
defense and, if so, it shall bring him back and 
allow him the opportunity to do so. The right to 
testify may be waived by the defendant 
through continued disruptive behavior on the 
stand. If it is not possible to return a 
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disruptive defendant to the courtroom to 
testify, courts should consider alternate means 
to protect the right to testify, such as by 
allowing testimony via phone or video, or by 
admitting testimony from prior hearings or 
edited pre-recorded testimony. 

The court in Ives and Wylie applied a similar test, 
removing the defendant as necessary to allow the 
trial to progress, yet making repeated attempts to 
reintegrate the defendants into the trial and 
maintain their right to testify. Douglas, Chapple, 
and Wylie each deal with defendants who, despite 
being given multiple opportunities, persisted in 
disrupting their own trials. In determining that the 
defendants in Douglas and Chapple would not be 
able to return to the courtroom to testify, the courts 
still attempted to preserve the right to testify for 
each, allowing Douglas to testify by phone, and 
admitting prior testimony from Chapple. In Wylie, 
despite the fact that Wylie had charged the bench, 
attacked the guards, and been generally obscene, the 
court allowed the defendant to take the stand, only 
removing him when, after several warnings, it was 
clear that he would persist in trying to divulge to the 
jury the inadmissible evidence that the victim had 
made other accusations of assault. 
 
Compare how the trial court in Ward did not follow 
this proposed standard in that it did not afford the 
defendant a reasonable opportunity to return to the 
trial. In response, the Eighth Circuit overturned the 
conviction. Discussing the distinct possibility that, 
given another chance to be present for the 
proceedings, the defendant might have conducted 
himself appropriately, the court explained, "We do 
not know whether he would have persisted in 
disruptive behavior to the point that it threatened 
continuation of the trial, or would have controlled his 
behavior." Ward, 598 F.3d at 1058. As in Ward, we 
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cannot know if Anthony, on the stand, would have 
persisted in his "animated behavior," or conformed to 
the court’s order not to mention his “irrelevant… 
sorry tale about what happened in the sixties” to 
explain why he fled from police. (R. 66 at 46:11-13, 
see Appx. C.) 
 
Without exception, the courts that abrogated a 
defendant's right to testify all made alternative 
arrangements in order to keep the defendant 
involved in the proceedings. The Chapple court 
allowed the introduction of the defendant's testimony 
from the defendant's previous trial for the same 
charges, which ended in a hung jury. Chapple, 145 
Wn.2d at 1026. The defendant in Wylie was given the 
opportunity to testify, despite his verbal outbursts 
and threats of violence, and was removed from the 
stand only when it became clear that he could not 
comply with the court's order not to introduce 
excluded evidence. Wylie, Minn. App., 2013 at 5. In 
contrast, Circuit Court in the instant case did not 
consider making any alternative arrangements in an 
attempt to protect Anthony's right to testify.  
 
The proposed standard is consistent with Allen as 
interpreted by the courts discussed supra, 
recognizing that a criminal defendant's right to 
testify is separate from, and more meaningful than, 
his right to be present for all portions of his trial. 
This standard additionally clarifies the degree of 
disruptive behavior required for a defendant to waive 
his right to testify in his own defense.  
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D. Under both Allen and the proposed 
standard, Anthony should have been 
allowed to testify, because his 
behavior was not so "gravely 
disruptive" that it was "exceedingly 
difficult or wholly impossible to 
carry on the trial" while he remained 
in the courtroom 

  
If this court adopts the above proposed standard, 
Anthony would be granted a new trial wherein he is 
permitted to testify in his own defense.  
 
The Circuit Court never found that Anthony's 
behavior rose to a level where it was "exceedingly 
difficult or wholly impossible to carry on the trial" 
while Anthony remained in the courtroom. Allen, 
397 U.S. at 338. In fact, the court minimized the 
potential harm of the anticipated testimony for which 
it ultimately stripped Anthony of his right to testify 
for, noting, "At this point it seems like there's nothing 
that serious about Mr. Anthony telling his sorry tale 
about what happened in the sixties." (R. 66 at 46:11-
13.) However, the court concluded that it didn't 
"know for sure whether that is something that would 
make a difference to this jury," so concluded that, by 
wishing to testify as to his wrongful conviction and 
incarceration, Anthony "forfeited his right to testify." 
(R. 66 at 46:13-19.)  
 
Contrary to the court's assertion, however, this 
testimony would have proven vital to rebut the 
State's assertion that, because Anthony fled the 
scene, he must have acted with the intention to kill. 
The reasons articulated by the court focused on 
protecting Anthony from his own testimony, but he 
never acted "in a manner so disorderly, disruptive, 
and disrespectful of the court that [the] trial [could 
not] be carried on with him in the courtroom." Allen, 
397 U.S. at 343. Under the standard articulated 
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above, or any other standard that could be plausibly 
crafted from Allen, Anthony was impermissibly 
stripped of his right to testify at his trial. 
 
Where a defendant does not engage in disruptive 
behavior that merits his dismissal from the 
courtroom, he can only waive his right to testify 
through a knowing, intelligent, and voluntary waiver. 
State v. Weed, 263 Wis.2d 434, 460 (2003) ("A 
criminal defendant's waiver of the right to testify 
must be knowing, intelligent and voluntary.") 
Anthony never made such a waiver, nor did he 
indicate that he would testify in anything but a 
truthful manner. Rather, he repeatedly stated he 
wanted provide the jury with “the truth.” (R at 66:29, 
see Appx. C.) Counsel explained that Anthony wanted 
to present the only available evidence to support his 
self-defense theory and rebut the prosecution’s 
persistent allegations that flight was indicative of 
guilt. (Id. at 35.)  
 
The harm to Anthony is amplified here because the 
only way to present his self-defense theory was 
through his own testimony; no other person could 
testify as to what happened when Sabrina was killed. 
Anthony's behavior in court was not so disorderly, 
disruptive, and disrespectful that his trial [could not] 
be carried on with him in the courtroom." Allen, 397 
U.S. at 343. By preemptively stripping Anthony of his 
right to testify, the court stripped Anthony of his only 
defense, a far too severe punishment for Anthony’s 
minor disruption and dissent. The court should have 
minimally allowed Anthony the opportunity to testify 
to see if he would disobey the court’s order not to 
explain why he fled from police. By allowing courts to 
strip criminal defendants of their right to testify due 
solely to suspicion or fear of disobedience affronts the 
constitutional right to due process and casts a 
pervasive shadow on the judicial process. 
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CONCLUSION 
 
The purpose of a trial is not just to determine guilt, 
but to provide a mechanism for the constitutional 
adjudication of that guilt. We should not selectively 
apply constitutional rights, and no man is more 
deserving of them than any other. The American 
notion of justice affords all criminal defendants the 
opportunity to tell their side of the story as part of 
the prosecutorial process. This opportunity is further 
critical to allow convicted criminals to develop a 
narrative that results in the healthiest possible 
future relationship with the State, the criminal 
justice system, and society in general. While it may 
be likely that Anthony will sit in prison for the rest of 
his life, this does not render him any less deserving of 
the right to tell what he perceives to be his side of the 
story to his crime. Accordingly, preservation of the 
right to testify should not be viewed only with 
reference to the adjudication of guilt, but also with 
concern over the fair administration of justice and a 
genuine respect for people – all people, even Anthony. 
 
Accordingly, Anthony asks the Court, respectfully, to 
give consideration to his petition. 
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STATE OF WISCONSIN 

STATE OF WISCONSIN, 

Plaintiff, 

vs. 

EDDIE LEE ANTHONY, 

Defendant. 

CIRCUIT COURT MILWAUKEE COUNTY 

ORDER 
Case No. 10CFo04153 

This case comes before the court on the defendant's postconviction motion, filed 

on October 16, 2012, to vacate his conviction and order a new trial. Mr. Anthony contends 

that his lawyer let him down during trial in two ways: First, his lawyer failed to offer the 

court authority to support a Batson challenge to the State's peremptory strike of a juror 

because of his religion. Second, his lawyer failed to assert, in response to the court's order 

barring Mr. Anthony from testifying, that Mr. Anthony had an absolute right to testify. 

To prevail on these claims, Mr. Anthony must demonstrate that the objections he 

wishes his lawyer would have made, or would have made differently, had merit. Neither 

did, however. Therefore, Mr. Anthony cannot make a claim for ineffective assistance of 

counsel and cannot blame his conviction on his lawyer. Accordingly, his motion must be 

denied. 

Brief Background 

Mr. Anthony stabbed his common law wife, Sabrina Junior, to death. He stabbed 

her more than fifty times with an ice pick. Five pierced her heart. He was convicted by a 

jury of first degree intentional homicide. He is currently serving life in prison and is 

ineligible for release. 



Jury selection 

Two episodes during the trial need recounting. The first occurred at the end of 

jury selection. Each party exercised peremptory strikes. Among the prospective jurors 

that the prosecutor struck was juror no. 34, William Branch. Mr. Anthony challenged this 

strike, invoking Batson v. Kentucky, 476 U.S. 79 (1986). Mr. Branch appeared to be 

African-American. Mr. Anthony contended that the strike was motivated by race. 

In response to the challenge, the prosecutor explained that he struck Mr. Branch 

because he was a "youth minister." Trial Transcript, September 12, 2011 p.m. ("Tr.") at 

89. (Actually, what Mr. Branch told us was that he "work[ed] at a church as a youth 

pastor." Tr. 57. Mr. Anthony offers nothing to suggest that calling Mr. Branch a "youth 

minister" rather than a "youth pastor" changes anything about the analysis of the 

problem.) 

The prosecutor was concerned "a youth minister might rely on some element of 

spirituality to decide the case, might actually be sympathetic to Mr. Anthony in a way [the 

prosecutor] was unsatisfied with, so he used his peremptory strike[ ] to remove him from 

the panel." Id. 1 The prosecutor explained that he was concerned that a juror who "works 

his faith" might make a "spiritual decision and not a legal decision." Tr.93. 

Having heard the prosecutor's explanation, Mr. Anthony's lawyer countered that 

"this becomes even more pretextual in my view simply because it strikes him down for two 

categories, none of which ought to be really considered in making a peremptory strike ... " 

Tr.93. 

1 The parties made their peremptory strikes at side bar. Later, the side bar conference was summarized for the 
record. The parties do not dispute my on-the-record summary of the statements they made off the record at 
side bar. 
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I concluded that the prosecutor's explanation was race-neutral and credible, and 

therefore overruled the objection. Tr. 89-90, 92, 93-94. I found that the prosecutor "gave 

an honest, candid and legitimate reason for striking a juror that has nothing to do with his 

race." Tr.92. 

As the State defended its strike, the ground for Mr. Anthony's objection shifted 

somewhat, from race only to race and religion. Mr. Anthony contended that the 

prosecutor's strike was motivated by race and that defending the strike by citing Mr. 

Branch's faith-based occupation was in reality either a pretext for striking him because he 

was Mrican-American or a strike based simply on his religion. 

I concluded, however, that there was more to the prosecutor's strike than Mr. 

Branch's religion alone: 

Tr.93-94. 

I mean if he struck everybody simply because of their faith, 
he asked every juror what their faith was, if they were all 
Christians they all go you might have a problem, but it's the 
faith and action here that I think is different, and a person 
who actually works in an occupation where they put their 
faith to work like this may create sympathies, may create 
attitudes, may create biases that I think are a perfectly 
plausible subject for a peremptory strike, so the Batson 
objection is overruled. 

Mr. Anthony's decision whether to testify 

The second episode that needs recounting occurred when it was time for Mr. 

Anthony to decide whether he would testify. There was the usual colloquy the court has 

with a defendant about whether he or she will testify and whether he or she may be 

impeached with his or her criminal record. Mr. Anthony told me he intended to testify. 

He had been convicted quite a few times, but a pretrial ruling limited the State to only two 
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convictions that had occurred in the ten years before trial. Tr. 22,25. 

Surprisingly, Mr. Anthony was not satisfied with this ruling. He wanted the jury to 

know about one of the convictions that the court had excluded. He wanted to tell the jury 

that in 1966 he had been convicted wrongfully, and he was pretty insistent about it: 

[I]n 1966 I was convicted of an armed robbery of a white 
man. I was only 19 and I was innocent. I stayed like 12 
mother-fucking years for something I didn't do. I'm going 
to tell it to the jury. 

Tr. 27-28. He seems to have blamed his conviction on the fact that all the jurors in the 

1966 trial were white, Tr. 29, and he believed it important to point out to the jury in 2011, 

eleven of whom appeared to be white, that "Milwaukee [is] one of the most racist cities in 

the country, and the jury going to feel what I say." Tr.29. He told me that if I didn't allow 

him to tell the jury these things, "You got to carry me out of here." Tr. 30. 

Mr. Anthony became quite agitated about the matter, so agitated in fact that the 

courtroom bailiffs called for additional deputies. In short order, six additional deputies 

arrived, they handcuffed Mr. Anthony and their sergeant suggested to me that he be 

ordered to wear a stun belt. Tr. 50-51. 1 described Mr. Anthony's demeanor for the 

record. I said "he was speaking very forcefully" and that "there was a good deal of anger in 

his voice" and that "[h]is voice was at a high pitch," and that, to me, these were signs of a 

disturbance about to erupt. I recall how enraged he was, how tensely coiled he became 

the more he insisted on telling the jury about the 1966 conviction, and how close he 

seemed to a breaking point. (I did not state these additional observations in so many 

words at the time. I was hoping not to provoke another outburst.) 

1 explained to Mr. Anthony that 1 would not permit him to discuss the 1966 

conviction and promised to interrupt and cut off the discussion if he broached the subject. 
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Tr.30. 1 gave him at least three opportunities to change his mind, Tr. 34, 38, 42, but he 

would not relent. "I got to do it," he told me, Tr. 38, and "I feel it in my heart I'm doing 

the right thing for myself," Tr. 45. 1 offered to allow him to tell me all about the incidents 

of 1966 ifhe was convicted, as mitigation at sentencing, but that did not persuade him. 

Tr.43. 

I considered letting him take the stand and then taking him off if he disobeyed my 

ruling, at 31,33, but then changed my mind not to let him testify at all. I told Mr. 

Anthony that if I were to permit him to testify, and if he began telling the jury about the 

1966 conviction, two problems would confront us. For Mr. Anthony: 

the jury would hear the part about the armed robbery but 
not all the rest of the story and so they might think, oh, this 
is the guy who's not only accused of killing Miss Junior but 
he's also an armed robber ... 

Tr. 34. In the same vein, 1 explained that interrupting his testimony and ordering him to 

stop talking about the 1966 conviction might trigger another outburst like the one that 

caused the extra deputies to be summoned, but this time in the presence of the jury. Such 

an outburst, 1 told him: 

Tr.41-42 . 

is going to put you in a very, very, very poor light in front of 
this jury and the jury might conclude that you committed 
this crime intentionally based on the conduct that they saw 
here in the courtroom which is something they're fully 
entitled to consider in making their decision. .. I don't 
want them to see you acting in a way that shows you might 
be a person who easily loses his temper or can't follow the 
rules other people follow because they might use that 
evidence to convict you ... 

I explained to Mr. Anthony that another outburst would create a separate problem, 

for the security of the jury. We take special precautions in felony trials when the 

5 



defendant is in custody, including shackling the defendant to the floor by the ankle. (The 

shackle is concealed from the jury's view, of course.) Defendants who take the witness 

stand are shackled similarly. Thus, if Mr. Anthony were to erupt on the witness stand, 

and as the bailiffs attempted to quell the disturbance, jurors sitting only a few feet 

would find themselves nearly in the middle of what might turn into a melee. Of course, 

instead of removing Mr. Anthony, the bailiffs could try removing the jurors, but hastily 

ordering the jurors out might only compound the shock of a situation like this: 

Tr.34· 

I can't easily remove you from the courtroom. I'll have to 
remove the jury from the courtroom instead, and removing 
the jury from the courtroom is not something I can do 
effortlessly or quietly or without them seeing that you would 
be making a ruckus on the stand. When I say "ruckus" what 
I'm referring to is the way that you were very, you know, 
very animated way talking before. 

Barring Mr. Anthony from testifying was a last resort, of course. He wanted to 

testify that he killed Ms. Junior in self-defense and no other witness could offer that 

testimony. Before I ruled, I invited Mr. Anthony's attorney to make an offer of proof. Tr. 

36. He told me that Mr. Anthony planned to testify that at the time he stabbed Ms. Junior 

he was defending himself from her. Ms. Junior was armed with a knife that she kept in 

the bedroom where he killed her. He did not stop stabbing her until he believed the threat 

she presented had been terminated. He fled from Milwaukee to Illinois, but was prepared 

to explain why. He would tell the jury that it was because of the "emotion of the moment," 

Tr. 36, and didn't want to be taken into custody. He has a "special fear of police due to the 

experiences both in Wisconsin and Illinois," Tr. 36-37, and "flight response is a natural 

2 In Room 502 of the Safety Building, the nearest juror sits eight feet away from the witness stand, and jurors 
pass by the witness stand to exit the courtroom. 
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response." Tr. 37. 

In his postconviction motion, Mr. Anthony offers an additional reason why barring 

him from testifying prejudiced him. He says he wanted to tell the jury that he was the 

victim, not the perpetrator, of the 1966 robbery, and that he hurt the victim in that case 

only because the victim came after him first. Motion for Post-Conviction Relief, filed 

October 16, 2012, at 5. Mr. Anthony concedes that he made no such claim during his trial, 

not even while he had the floor, but he says he "struggles to adequately express himself." 

Reply to State's Opposition to Motion for Postconviction Relief, filed December 3,2012, at 

4. He does not flesh out this additional claim with any detail that might explain how the 

victim of a robbery who was acting in self-defense came to be charged with the robbery, 

but he nevertheless believes this information would have supported his claim of self-

defense, and he faults his trial lawyer for not explaining its relevance. 

When it became clear that I could not talk Mr. Anthony out of testifying about the 

1966 conviction, I ruled that he would not be permitted to take the stand. "Then I'm 

making the ruling right now you can't testify. You've told me you're going to break my 

rules. I can't have you do that." Tr.38. 

Denial of Requestfor Evidentiary Hearing 

Mr. Anthony does not request an evidentiary hearing. An evidentiary hearing 

would be necessary if there was some material dispute as to the underlying facts. 

However, while Mr. Anthony vigorously contests the ultimate questions of fact, none of 

the facts from which I would infer an answer to those questions are disputed. The only 

pertinent evidence - the trial transcript - is undisputed. I believe this evidence is 

conclusive. Because the evidence is undisputed and conclusive, an evidentiary hearing 
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would serve no purpose in this case. Compare State v. Bentley, 201 Wis. 2d 303, 309-310 

(1996)(ifthe record conclusively demonstrates that the defendant is not entitled to relief, 

the trial court may in the exercise of its legal discretion deny the motion without a 

hearing). 

Analysis 

1. Mr. Anthony cannot demonstrate ineffective assistance of counsel because 
striking Juror Branch on the grounds of his faith-based occupation does 
not contravene Batson 

The Batson rules regarding peremptory strikes are familiar, at least when race is 

the ground for the challenge: If a defendant shows that the prosecutor used a peremptory 

strike to exclude a prospective juror on account of his or her race, then the burden shifts 

to the State to come forward with a "neutral explanation" for the strike. A "neutral 

explanation" means "an explanation based on something other than the race of the juror." 

State v. Lamon, 2003 WI 78, 30, 262 Wis. 2d 747 (2003) (citation omitted). Then the 

court weighs the credibility of the explanation, watchful for reasons that are "implausible 

or fantastic," id., 32, quoting Purkett v. Elem, 514 U.S. 765, 768 (1995), which might 

suggest that the reasons offered by the prosecutor were pretexts for racial discrimination. 

"The three-step process attempts to balance the time-honored principle of 

unfettered exercise of the peremptory challenge with a need to conform trial process to 

the Constitution." U.S. v. Girouard, 521 F.3d 110,113 (1st Cir. 2008). The Batson rules, 

and the Equal Protection Clause from which they derive, protect "the 'dignity of persons' 

and the 'integrity of the courts'" from race-based peremptory strikes. United States v. 

Dejesus, 347 F.3d 500, 505 (3rd Cir. 2003), cert. denied, 541 U.S. 1086 (2004), quoting 

Powers v. Ohio, 499 U.S. 400, 402 (1991). 
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Mr. Anthony contends that just as the Constitution forbids peremptory strikes 

based on a prospective juror's race, so it should bar strikes based a prospective juror's 

religion. But whether Batson applies to religion-based strikes is an open question, see 

Girouard, 521 F.3d at 113, citing Davis v. Minnesota, 511 U.S. 1115 (1994) (denial of 

certiorari in a case raising the issue), and even those courts that have been willing to 

consider the question have recognized up front a distinction between strikes targeted at 

the prospective juror's religion and the prospective juror's religious activities. 

Thus, in United States v. Brown, 352 F.3d 654 (2d Cir. 2003), the case upon which 

Mr. Anthony relies primarily, the court opined that: 

parties cannot be permitted to strike a juror simply based on 
his religion .... Thus, if a prosecutor, when challenged, said 
that he had stricken a juror because she was Muslim, or 
Catholic, or evangelical, upholding such a strike would be 
error. 

ld., 352 F.3d at 669. The court went on to explain, however: 

Differentiating among prospective jurors on the basis of 
their activities does not plainly implicate the same 
unconstitutional proxies as distinctions based solely on 
religious identity. . .. 

ld. (emphasis added). Thus, the court did not condemn the decision of the prosecutor in 

that case to strike "people very active in church groups," including the wife of a pastor as 

well as a church member who attended state and national meetings of her church. Id. at 

658-659. Instead, the court accepted that a prosecution strike of a "religious activist" 

would be proper because, "individuals who devote themselves to aiding the alienated 

elements of our society, for whatever reason, are more likely to be sympathetic to 

defendants." ld. at 670. 

Brown is not the only precedent in which this distinction is drawn. Earlier the 
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same year the same court affirmed the peremptory strikes of other jurors who were active 

in their churches. In United States v. DeJesus, the prosecutor struck one juror who had 

served as a deacon and Sunday school teacher, and another who had served as an officer 

and trustee of his church. One sang in the choir. Each indicated on jury questionnaires 

that among their hobbies were "church activities." ld., 347 F.3d at 502. 

The defendant protested that these jurors had been struck based on their religious 

affiliation. But the government said that "their unusual amount of religious activity 

suggested strong religious beliefs, which could prevent them from convicting the 

defendant." ld. at 510. The district court agreed, stating that: 

ld. 

faced with a prospective juror whose answers to neutral 
questions regarding hobbies, pastimes, reading materials, 
television programs and the like reveal a rather consuming 
propensity to experience the world through a prism of 
religious beliefs, it is rational for a prosecutor to act upon 
the concern about the reluctance to convict 

The court of appeals affirmed: 

The distinction drawn by the District Court between a strike 
motivated by religious beliefs and one motivated by religious 
affiliation is valid and proper. The District Court's finding 
that the government struck jurors Bates and McBride out of 
concern that their heightened religiosity would render them 
unable or unwilling to convict was not erroneous." 

ld. at 511. 

In Mr. Anthony's case, the record is clear that the prosecutor struck Mr. Branch 

not simply because of his faith but because he worked his faith as a youth pastor. This 

case falls well to one side of the distinction between a prospective juror's religion and the 

prospective juror's religious activities. Therefore, even if the Batson rule can be extended 
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to religion-based discrimination, the prosecutor's strike did not cross the line. 

In sum, even if Mr. Anthony's trial lawyer had offered the court the authority that 

his postconviction lawyer offers, such as u.s. v. Brown, he would not have prevailed on 

his Batson objection, and therefore he cannot accuse his attorney of ineffective assistance. 

2. Mr. Anthony cannot demonstrate that counsel was ineffective for 
failing to object that Mr. Anthony had an absolute right to testify, or for 
failing to assert that an earlier episode of acting in self-defense was 
relevant 

Mr. Anthony contends that when I was considering whether to bar him from 

testifying his lawyer failed him in two separate ways. First, he says that his lawyer should 

have argued that Mr. Anthony had an unfettered right - an "absolute" right, in his words 

- to testify and that the court had no authority to prevent him from testifying, even if he 

was belligerently determined to broach a subject that the court had ruled irrelevant. 

Second, he says that his lawyer should have explained that the 1966 incident was relevant 

to his self-defense claim, because it shows that "in the instances he has injured someone, 

he was always acting in self-defense." Reply Br. at 4. 

Mr. Anthony supports his first claim by arguing that a defendant's right to testify 

is commensurate with a defendant's right not to testify, and because the right not to testify 

is absolute, so must be the right to testify. Mr. Anthony is correct in pointing out that the 

Fifth Amendment confers on a defendant an absolute right not to testify. We tell juries as 

much. Wis JI-Criminal31S. He then argues that the right not to testify and the right to 

testify are symmetrical. He attempts to support this claim by invoking Harris v. New 

York, 401 U.S. 222 (1971), which makes the very general point that "Every criminal 

defendant is privileged to testify in his own defense, or refuse to do so." ld., 401 U.S. at 
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225. But Harris does not state that the right to testify is absolute; it does not even discuss 

whether a court may bar a defendant from testifying. Mr. Anthony offers nothing else to 

support his contention. 

To the contrary, Mr. Anthony goes on to concede that there are limitations on the 

right to testify. He concedes that a defendant does not have a right to testify falsely, see 

State v. McDowell, 2004 WI 70, 48, 272 Wis. 2d 488 (counsel must inform court if a 

defendant intends to commit perjury), and that a defendant may not testify about matters 

that are irrelevant, see Rock v. Arkansas, 483 U.S. 44, 55 & n.11 (1987)("the right [of a 

criminal defendant] to present relevant testimony is not without limitation" and may be 

restricted by established rules of evidence); U.S. v. Gleason,980 F.2d 1183, 1185-1186 (8th 

Cir. 1992)("A defendant's right to testify on his own behalf is not without limits; that the 

proffered testimony should have relevance to something the jury must decide is clearly an 

appropriate restriction"). See Motion for Post-Conviction Relief at 8. 

Thus, the question in this case is not whether the right to testify is unlimited, but, 

rather, whether the right to testify may be limited in the peculiar circumstances of a case 

like Mr. Anthony's, i.e., when the defendant insists on testifying about matters that have 

been excluded and, if impeded by the court, threatens a disruption which jeopardizes the 

orderliness of the proceedings or the security of the jury. Neither Mr. Anthony nor the 

State provides the court with authority on this point; my research did not reveal any 

either. 

I believe the next best source of guidance on this point is drawn from precedents 

involving the court's authority to remove unruly parties from the courtroom altogether. 

In Illinois v Allen, 397 U.S. 337 (1970), the Supreme Court rejected the notion that the 
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Constitution confers on the defendant an "absolute" right to be present at trial and 

confront witnesses against him or her, and held instead that an "obstreperous" defendant 

may lose that privilege through misconduct. Id., 397 U.S. at 342-343, 346-347. 

Wisconsin law is in accord. See State v. Vaughn, 2012 WI App 129, 26, 344 Wis. 2d 764 

("a defendant in a criminal case may lose fundamental rights (such as the right to appear 

at the trial and confront the accusers) when the defendant forfeits those rights by 

interfering with the ability of the trial court to protect those rights"). 

If a court's discretion to protect the "dignity, order, and decorum" of the 

courtroom extends so far as to remove a "stubbornly defiant" defendant from his own trial 

altogether, Allen, 370 U.S. at 343, I believe its reach is ample to address the situation Mr. 

Anthony's case presented: a defendant who insists on testifying in direct violation of an 

order excluding certain evidence, and who makes it clear that if the court interrupts his 

testimony to enforce its order the court is likely to provoke a disturbance that might draw 

jurors into its vortex. 

Where there is a prospect that a constitutional right may be forfeited, we of course 

consider less restrictive alternatives. See, e.g., State v. Russ, 2006 WI App 9, 21,289 

Wis. 2d 65 (Anderson, J., concurring). But none that come to mind solve the dilemma 

Mr. Anthony's obstreperousness portended. 

I could have permitted Mr. Anthony to give irrelevant testimony and then 

instructed the jury to ignore it. But not only would that condone disrespect for the court's 

rulings (at trial I told Mr. Anthony this option would "give a person carte blanche to break 

the court's rules," Tr. 46), it might provoke the very disturbance this maneuver was 

intended to avoid, when Mr. Anthony witnessed the court nullifying his attempt to sway 
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the jury. 

As another alternative, I could have taken the chance that Mr. Anthony would not 

have followed through on his protests to testify about the 1966 incident. Once he sawall 

the additional security precautions the bailiffs arranged, including ordering him to wear a 

stun belt, perhaps he would have given up. To deter him further, I could have directed his 

attorney not to inquire about the subject, which would have left Mr. Anthony looking for 

an opportunity to raise the subject on his own. But it is obvious from the very way this 

alternative is framed that a court inclined to exercise its discretion in this fashion would 

be taking distinct risks with the decorum of the proceedings and the security of the jury. 

Given how determined Mr. Anthony seemed at the time to delve into the 1966 robbery, 

raising the stakes and then calling his bluff was too great a gamble. 

The other argument Mr. Anthony makes in support of his ineffective assistance 

claim is that his lawyer failed to explain to me that the 1966 incident was relevant for 

reasons that were not discussed when the evidence was excluded. The reason I excluded 

the evidence was that it appeared that Mr. Anthony was offering it merely to sway the 

jury's sympathies. I ruled that his 

Tr.41. 

difficult experience in Illinois as a younger man doesn't help 
them make their decision today. . .. They can't have 
sympathy for Miss Junior, they can't have sympathy for you. 
They have to decide what the facts are without regard to 
sympathy. 

What Mr. Anthony explains now, but did not explain at the time (despite multiple 

opportunities to do so, including a four-to-five minute break during which he spoke to his 

lawyer, Tr. 33) is that his testimony about the 1966 incident was not intended as a 
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sympathy ploy but instead to support his claim of self-defense. He says that the 1966 

incident would tend to show that "in the instances he has injured someone, he was always 

acting in self-defense." Reply Br. at 4. 

Even if Mr. Anthony's lawyer had made explicit that unstated objective for delving 

into the 1966 incident, I would not have permitted him to introduce it. In essence Mr. 

Anthony is seeking to use a prior incident to demonstrate that he was acting the same way 

when he killed Ms. Junior. But he fails to make the showing required for the admission of 

other acts evidence such as this. WIS. STAT. § 904.04(1) bars evidence of a person's 

character trait "for the purpose of proving that the person acted in conformity therewith 

on a particular occasion." There are exceptions, but the exception his argument depends 

on does not apply: "[E]vidence of other ... acts is not admissible to prove the character of 

a person in order to show that the person acted in conformity therewith," WIS. STAT. 

§ 904.04(1). There are exceptions to the other acts rule, when the evidence is offered, for 

example, to prove motive, opportunity, intent, etc. , see WIS. STAT. § 904.04(2)(a), but Mr. 

Anthony does not demonstrate that any of the exceptions apply.3 

In sum, neither of the objections Mr. Anthon wishes his lawyer would have made 

could have succeeded in compelling me to permit him to testify and discuss matters than 

had been excluded. Accordingly, it cannot be said that his lawyer was ineffective for 

failing to raise them. 

Conclusion 

Because Mr. Anthony could not have prevailed on the objections he wishes his 

3 Nor does Mr. Anthony demonstrate that the 1966 incident was admissible as habit evidence. Evidence of one 
such incident is insufficient to demonstrate a habit. See WIS. STAT. § 904.o6(2)(requiring proof of "specific 
instances of conduct sufficient in number to warrant a finding that the habit existed"). 
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J. ,. 

lawyer had made at trial, he cannot sustain his ineffective assistance claim. Accordingly, 

IT IS ORDERED THAT the motion for post-conviction relief is denied. 
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1 favors the State. This is our way of saying that there's 

2 just no way no how that a jury could find you guilty we'd 

3 cut things off here but we give a generous assumption to the 

4 State because we also are assuming this is a case that 

5 normally --that cases should be decided by juries rather 

6 than by judges. 

7 In this case the evidence might point in more than 

8 one direction but there is an overwhelming amount of 

9 evidence which points in favor of first-degree intentional 

10 homicide so I'll deny the motion to dismiss at the close of 

11 the State's case. 

12 Mr. Wasserman, has Mr. Anthony decided whether he 

13 wants to testify or not? 

14 MR. WASSERMAN: I would like the opportunity to 

15 take a few minutes back in the bullpen to discuss what 

16 evidence the defense is going to present. 

17 THE COURT: Okay. We'll take a break. Let us 

18 know when you're ready. Thank you. 

19 MR. WILLIAMS: Judge, there was --before we do 

20 that to save time if Mr. Anthony should decide to testify 

21 Judge Martens --despite Mr. Anthony having many convictions 

22 in the 90s Judge Martens indicated that he would only allow 

23 us to ask and for Mr. Anthony to say that he was convicted 

24 two times. 

25 THE COURT: Is that your understanding, Mr. 
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1 Wasserman? 

2 MR. WASSERMAN: Yes. 

3 THE COURT: Okay, thank you. Thank you for 

4 telling me that. 

5 (Off the record.) 

6 THE COURT: Mr. Wasserman, has Mr. Anthony made a 

7 decision about whether he will testify? 

8 MR. WASSERMAN: Mr. Anthony does wish to testify. 

9 THE COURT: Okay. 

10 MR. WASSERMAN: I was going to say the Court may 

11 hopefully recall that the State has played two videos. We 

12 have not had yet an opportunity to cross-examine either 

13 Mystic or Ramona. I explained that I wanted that 

14 opportunity and that I also wanted Officer Court available 

15 because I may have questions for her. The State agreed to 

16 do that. My request is that we do that before Mr. Anthony 

17 testifies. 

18 THE COURT: Did you work that out with Mr. 

19 Williams this morning? 

20 MR. WASSERMAN: Mr. Williams says they're in 

21 school, not available until this afternoon. 

22 MR. WILLIAMS: He just told me, Judge. 

23 MR. WASSERMAN: Well, no, I --no, I didn't just 

24 tell you. 

25 MR. WILLIAMS: Yes, you did. 
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1 MR. WASSERMAN: No. I --I mentioned it a couple 

2 days ago. 

3 MR. WILLIAMS: You did not tell me you wanted them 

4 here this morning. 

5 MR. WASSERMAN: How would I know the precise time 

6 that would be appropriate? 

7 THE COURT: You could have specified you wanted 

8 them here as soon as Mr. Williams finished his case. 

9 MR. WILLIAMS: You knew I was going to finish 

10 within an hour this morning. 

11 THE COURT: I think it's too late for us to have 

12 the luxury of having those witnesses done before Mr. Anthony 

13 takes the stand. What is it about their testimony would 

14 make a difference whether Mr. Anthony takes the stand or 

15 not? 

16 MR. WASSERMAN: Well, no, he should have the right 

17 to respond to all the testimony. 

18 THE COURT: I'll allow him to be called if he 

19 needs to. 

20 MR. WASSERMAN: All right, that will satisfy that. 

21 THE COURT: Any other reason not to go ahead with 

22 his testimony right now? 

23 MR. WASSERMAN: No. One thing I want to put on 

24 the record, though, it's somewhat difficult, Mr. Anthony was 

25 being about to be transported, I want to make sure that he 
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1 understands that one of the questions that's going to be 

2 asked of him either by me or by the State, probably me, is 

3 have you ever been convicted of a crime. The answer is yes, 

4 and then the next question is how many times, and then the 

5 answer the Court has directed us and you, Mr. Anthony, also 

6 to follow is two times, but what hasn't been told --I want 

7 to make clear that he understands on the record --is that if 

8 you provide an answer that's other than two that will open 

9 the door for the State to begin to question you potentially 

10 although it may not for other reasons, but it would open the 

11 door for the State to go into the actual number of your 

12 prior convictions and maybe even what they were for, when 

13 they occurred and perhaps even the circumstances of that 

14 depending upon how you answer the question. That part of 

15 the colloquy we didn't have with him. I want to make sure 

16 that's on the record that was done. 

17 THE COURT: I was about to ask. You beat me to 

18 the punch which is fine. Mr. Anthony, do you understand 

19 what Mr. Wasserman just told you? 

20 THE DEFENDANT: Somewhat. 

21 THE COURT: What part did you not understand? 

22 THE DEFENDANT: He just said that I would be able 

23 to testify about two of my former convictions. 

24 THE COURT: Not about them. If you're asked how 

25 many times you've been convicted a truthful answer is two, 
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1 period. 

2 THE DEFENDANT: That's not true, though. 

3 MR. WILLIAMS: It isn't true. That's the problem 

4 with doing things like this. 

5 THE COURT: I said a truthful answer. There's 

6 more than one truthful answer to that question and 

7 conditions which make it truthful are ones which need not be 

8 revealed to the jury so it is truthful to say, Mr. Anthony, 

9 that you've been convicted two times. Do you understand 

10 that? 

11 THE DEFENDANT: I'm --I'm a little bit not 

12 completely --

13 THE COURT: Here's the thing: If you want to give 

14 the jury the whole truth on this you can say two times in 

15 the last 15 years? 

16 MR. WILLIAMS: Ten years. 

17 THE COURT: Which implies to the jury there's more 

18 times. Beyond that those are not convictions which we in 

19 the law that applies in your case have decided to reveal to 

20 the jury so there's no reason to comment on those and we 

21 won't comment on those unless you comment on them, but what 

22 Mr. Wasserman is telling you, not just informing you but 

23 really warning you is if you go beyond saying two, if you 

24 say two but they were minor or two but they were only these 

25 two crimes or two only in the last ten years or I was bad 
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1 before but I'm much better now, it's only two. If you say 

2 anything like that to add anything to the word "two" then 

3 Mr. Williams gets to ask you questions about those other 

4 offenses, right? 

5 THE DEFENDANT: Included in that what 

6 misdemeanors, felony, what is it? I don't understand. Are 

7 they felonies or misdemeanors? I'm trying to figure out. 

8 THE COURT: Are there two misdemeanors in the last 

9 ten years, is that it? 

10 MR. WILLIAMS: I believe so. All the felonies 

11 were in the 90s. 

12 THE COURT: Two misdemeanors in the last ten years 

13 but you don't get to say two misdemeanors, either. You just 

14 get to say two. Do you understand that? 

15 

16 it. 

17 

18 

THE DEFENDANT: Yeah, I understand that part of 

THE COURT: Okay, good. 

THE DEFENDANT: And then if I want to --if I want 

19 to bring in all my convictions all the way back to 1966 I 

20 have a right to do that, right? If I want to open that door 

21 I have the right to do that, don't I, because I'm thinking 

22 now it might be to my benefit to show that in my mind if I 

23 go back all the way to 1966 --because like I say that I 

24 don't care what nobody do think, but in 1966 I was convicted 

25 of an armed robbery of a white man. I was only 19 and I was 
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1 innocent. I stayed like 12 mother-fucking years for 

2 something I didn't do. I'm going to tell it to the jury. 

3 THE COURT: Okay. I'll tell you right now, Mr. 

4 Anthony, that's irrelevant. 

5 THE DEFENDANT: I'll bring it up. I have a right. 

6 The jury supposed to be judging the facts. 

7 THE COURT: Mr. Anthony, I appreciate the fact you 

8 were wrongfully convicted if that's what you're telling me. 

9 THE DEFENDANT: I was. I was. 

10 THE COURT: You paid a great price for a mistake 

11 that was made by the system and I sympathize with you for 

12 that. That was a wrong. I wish there was a way to make 

13 sure that was fully remedied so that'll not continue to 

14 bother you the way it obviously does, but for purposes of 

15 this trial with this jury the question they need to answer 

16 is whether you intentionally killed Miss Junior. That 

17 incident in 1966 makes no difference. Whether you were 

18 convicted then or not, whether you served time in prison or 

19 not, whether you were wrongfully accused and convicted or 

20 not doesn't make any difference. It can't help them decide 

21 whether you committed this crime unless you're going to tell 

22 them I was wrongfully convicted so I decided to take it out 

23 on Miss Junior and kill her. Is that what you're going to 

24 tell them? 

25 THE DEFENDANT: I think to my benefit for them to 
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1 know the truth, the whole truth. I believe what I heard in 

2 court for I know something about law, a little bit about 

3 law. When it comes to jury, the jury, they going to be the 

4 judges of the facts, you the judge of the law. I talk to 

5 the jury. I know how to get to them without Anpu Aungk so I 

6 don't care. I want to bring everything out. I'm serious. 

7 I'm telling him that, I'm telling them that, too. I want to 

8 bring everything out. 

9 THE COURT: Mr. Anthony, just to make a clear 

10 record here you mentioned an Egyptian word again? 

11 THE DEFENDANT: Anpu Aungk, Anpu Aungk. That's my 

12 Egyptian protector, the high priest. That's who's 

13 protecting me. I'm not afraid of none of them. I know when 

14 I got convicted of for the armed robbery, do you understand, 

15 all white jury now I got eleven white people on the jury. 

16 This is 2011. That happened do you understand 40 some years 

17 ago you all Milwaukee one of the most racist of cities in 

18 the country, and the jury going to feel what I say. If they 

19 don't feel it I'll be glad to die in prison. I stand on 

20 that. My mother died when I was five years old and I had my 

21 mother pictures in my room and my grandfather and I found 

22 out she violated that. She violated that oath. She 

23 violated that man. She couldn't do that. 

24 THE COURT: Mr. Anthony --

25 THE DEFENDANT: --She not supposed to do that. 
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1 THE COURT: Mr. Anthony, just stop for a second. 

2 THE DEFENDANT: She going to hear and I'm not 

3 going to see your psychologist, I don't see no psychologist. 

4 I'm going to tell them the same thing. 

5 THE COURT: I'm not telling you to see a 

6 psychologist. I'm asking you to do this: Can you stop for 

7 a second, please? 

8 THE DEFENDANT: I will. 

9 THE COURT: And take a deep breath and calm down. 

10 Thank you. So Mr. Anthony, I want to be clear about a 

11 couple things. If you go into detail about the armed 

12 robbery that you were accused of and convicted of --

13 

14 

THE DEFENDANT: --Yes--

THE COURT: --I'm going to cut you off because 

15 that's not --

16 THE DEFENDANT: -- Cut me off. They judge of the 

17 facts. That's a fact that happened that's true. I'm going 

18 to keep saying it. You got to carry me out of here. I'm 

19 going to say it, Your Honor. I don't really disrespect your 

20 court. I have a right to say that the police come up there 

21 

22 

and close my mouth up. 

they get all the facts. 

The jury can't deliberate unless 

You can't deny me that right, Your 

23 Honor. I respect you. You've been nice to me. You listen 

24 to me but I know my rights. I'm a black man in this country 

25 and you know what the word honor mean, that you have a keen 
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1 sense of right and wrong. That's a sacred honor that you 

2 supposed to have. I have a quote from ancient Egypt and it 

3 go like this. 

4 THE COURT: We're kind of running out of time 

5 here. I just want to be clear with you. If you respect me 

6 you'll respect this. If you go into detail about that I'm 

7 directing you to stop talking and if you don't stop talking 

8 I will take you off the stand, bring you back in the 

9 bullpen. 

10 THE DEFENDANT: Okay, all right. 

11 THE COURT: That means that the rest of your story 

12 will not be told to the jury. You'll be in direct violation 

13 of my direction to you not to talk about the armed robbery. 

14 If you go into that that's the end of your testimony. I'll 

15 find you've blatantly violated my rule to you and they will 

16 take you off the stand. That will be the end of it. 

17 THE DEFENDANT: Okay. We'll do that, whatever, 

18 whatever. 

19 THE COURT: Mr. Anthony, I'm talking. 

20 THE DEFENDANT: I'm sorry, I'm sorry. 

21 THE COURT: You're promising me right now you're 

22 going to break my rule? 

23 THE DEFENDANT: I promise you right now I want the 

24 jury to hear the facts because you said the jury is the 

25 judge of the facts, you are the judge of the law, and Anpu 
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1 Aungk. I know this for a fact. If you're as honorable as 

2 you appear to be to me when you think about all the things 

3 that have happened to people like me in this country you 

4 cannot deny what I'm about to say right now if you allow me 

5 to say this, please, you cannot deny what I'm about to say. 

6 It go like this: Give me one second, please. I have to get 

7 it in my head what I want to say. 

8 MR. WILLIAMS: Can I say something? 

9 THE COURT: We're giving Mr. Anthony time to 

10 collect his thoughts. It's been about a minute but give him 

11 a few seconds. Mr. Anthony, it's been more than a couple 

12 minutes now. 

13 THE DEFENDANT: I got it. 

14 THE COURT: What would you like to say? 

15 THE DEFENDANT: I like to say I like to thank you 

16 very much for giving me time. I was a little bit agitated. 

17 It go like this: When --when you take an oath in the 

18 presence --when you take an oath in the presence --when you 

19 take an oath in the presence --when you take an oath in the 

20 presence of Anpu Aungk that oath you must obey. Like I 

21 said, when you take an oath in the presence of Anpu Aungk 

22 that oath you must obey. That oath you must obey. Have not 

23 --if not then the ancient Egyptian ancestors will come to 

24 see you for more than one generation at a time. 

25 THE COURT: Anything else, Mr. Anthony? 
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1 THE DEFENDANT: I have a little bit. 

2 THE COURT: Well, we're running out of time so 

3 I'll just make a record. It took Mr. Anthony a while. 

4 Looked like he was kind of searching his memory to remember 

5 the exact words. It's also clear Mr. Anthony said there's a 

6 certain rhythm in the way he says what he says was important 

7 to him so I have afforded Mr. Anthony the luxury of having 

8 that time even though we're pressed for time here to be able 

9 to say that. Have I done that favor for you, Mr. Anthony? 

10 Can you do a favor for me? You start talking about the 

11 armed robbery on the stand, if you do that I'll take you off 

12 the stand. It will be the end of your chance to tell your 

13 side of the story to the jury. Do you understand that? 

14 THE DEFENDANT: I'm a little bit 

15 THE COURT: --Mr. Anthony is now talking to Mr. 

16 Wasserman. 

17 (Off the record.) 

18 THE COURT: Mr. Anthony, can we have an agreement 

19 now? You've had about four or five more minutes to talk to 

20 Mr. Wasserman. If you take the stand you're going to avoid 

21 the armed robbery issue from the sixties? 

22 THE DEFENDANT: I can't avoid it. 

23 THE COURT: Then I'm going to order you right now 

24 you can't take the stand. 

25 THE DEFENDANT: Okay. 
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1 THE COURT: I could put you on the stand but if 

2 you went into that, I try to cut off that line of 

3 questioning I'd have a difficult situation for two reasons. 

4 THE DEFENDANT: I understand. 

5 THE COURT: The difficulties would be visited on 

6 your head. First of all the jury would hear the part about 

7 the armed robbery but not all the rest of the story and so 

8 they might think oh, this is the guy who's not only accused 

9 of killing Miss Junior but he's also an armed robber and 

10 they wouldn't get the rest of the facts. That's one 

11 problem. I want to avoid that. 

12 The other problem is this: You're going to be 

13 shackled to the witness stand. I can't easily remove you 

14 from the courtroom. I'll have to remove the jury from the 

15 courtroom instead, and removing the jury from the courtroom 

16 is not something I can do effortlessly or quietly or without 

17 them seeing that you would be making a ruckus on the stand. 

18 When I say "ruckus" what I'm referring to is the way that 

19 you were very, you know, very animated way talking before. 

20 I don't want you to look worse in the eyes of the jury 

21 because of the way you're behaving on the stand, so if 

22 you're promising me right now that you're going to talk 

23 about this matter that I've excluded I won't let you take 

24 the stand. I don't want to make this worse for yourself 

25 than it is already. 
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1 MR. WASSERMAN: Your Honor, I understand the 

2 Court's ruling. However, I think it's obligatory on me to 

3 make an offer of proof as to what you're excluding. We know 

4 what you don't want him to say but I want to make a general 

5 offer of proof as to what is being excluded so that this 

6 discretionary decision you're making can be reviewed. 

7 Mr. Anthony among other things would testify that 

8 in that --in Sabrina Junior's bedroom he became fearful and 

9 afraid because a physical altercation between the two of 

10 them ensued. Mr. Anthony would testify that he believed 

11 that she had picked up a knife at that point. Mr. Anthony 

12 testified that then the ice pick that he brought into the 

13 room was used to defend himself from that threat that he 

14 perceived coming from Miss Junior. 

15 There very well may be other things but I wanted 

16 to make a record, an offer of proof as to what is at least 

17 in part being excluded. We have the details, obviously, but 

18 much of the point of the questioning previously in the trial 

19 has been as to whether or not Mr. Anthony would be allowed 

20 an instruction as to self defense. Obviously without his 

21 testimony based upon everything we've heard that's not going 

22 to happen so --

23 THE COURT: There's potentially argument based on 

24 what Miss Mayfield said so we can talk about that but --

25 MR. WASSERMAN: --All right, but nonetheless it's 
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1 obviously a stronger argument to allow that instruction, but 

2 if he testifies --so I want to make an offer of proof as to 

3 what in fact I believe the Court is excluding along the 

4 testimony that it expressly prohibited. 

5 THE COURT: As long as we're on the subject, is 

6 Mr. Anthony planning on taking the stand explaining why he 

7 had to plunge the ice pick into Miss Junior's body so many 

8 times? 

9 MR. WASSERMAN: You mean the number of times? I 

10 think even if he doesn't do it on direct that certainly is 

11 going to come out on cross. 

12 THE COURT: What's the offer of proof? 

13 MR. WASSERMAN: Well, again the offer of proof as 

14 I understand it at this point right now is that Mr. Anthony 

15 continued to do the ice pick --stabbing with the ice pick 

16 because he did not realize or understand that the threat had 

17 previously been terminated. 

18 THE COURT: Okay. Is there an offer of --of what 

19 he would say to why if he was defending himself he decided 

20 to flee rather than stay there and explain why he had to 

21 defend himself? 

22 MR. WASSERMAN: Yes. Even those defending 

23 themselves afterwards when the emotion of the moment is over 

24 don't necessarily want to be taken into custody by the 

25 police. Mr. Anthony would testify I believe that he has a 
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1 special fear of police due to the experiences both in 

2 Wisconsin and Illinois. In other words, just in general 

3 just allow me to argue --I probably won't have the 

4 opportunity to do --we have this idea that in terms of the 

5 mental state of the architect that somehow if they decide to 

6 flee afterwards vis-a-vis a warrant, insane or otherwise, 

7 mentally in a --in an unsound state of mind at the time of 

8 the act I don't really know where we get that from because 

9 even people that are acting under the paranoid schizophrenia 

10 sometimes will flee the scene of the crime. They don't 

11 commit the crime, they just stand and say come and get me, 

12 come and get me. Flight response is a natural response. 

13 THE COURT: Let me interrupt for a second. 

14 (Off the record.) 

15 THE COURT: All that being said, I just want to 

16 find out what he's going to say on the stand. I want to be 

17 clear from Mr. Anthony what he's giving up if he decides 

18 he's going to tell the jury about the armed robbery, his 

19 wrongful conviction. 

20 MR. WASSERMAN: I also want the Court to know what 

21 Mr. Anthony has told you. As I've explained to the Court 

22 over the last several days this is not new to me nor 

23 surprise to me during the course of the trial. Prior to the 

24 trial that was a different scenario, but much of this has 

25 come about in response to the testimony Mr. Anthony has 
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1 heard. This is why we went through what we went through 

2 yesterday, so I'm not surprised by this. I have known that 

3 Mr. Anthony --

4 THE COURT: --So Mr. Anthony understands that. 

5 Mr. Anthony, do you plan to take the stand and tell the jury 

6 about this matter which I said you can't talk about? 

7 THE DEFENDANT: Your Honor, I want the jury --I 

8 want the jury to know everything I can remember all the way 

9 back to when I was five years old. 

10 THE COURT: I'm telling you you can't. Mr. 

11 Anthony, look at me eye-to-eye here. I'm telling you you 

12 cannot go into this issue of you being convicted of armed 

13 robbery, wrongfully serving time in prison. I'm excluding 

14 that. If you're telling me right now you're going to break 

15 my rule I'm not even going to let you take the stand. Do 

16 you understand that? 

17 THE DEFENDANT: Yes, I do, Judge. 

18 THE COURT: What's your decision? Are you going 

19 to talk about that or not? 

20 MR. WASSERMAN: He said --

21 THE DEFENDANT: --I got to do it. 

22 THE COURT: Then I'm making the ruling right now 

23 you can't testify. You've told me you're going to break my 

24 rules. I can't have you do that. 

25 THE DEFENDANT: I don't mean to disrespect the 
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1 Court. I don't mean to dishonor you. I got a lot of 

2 respect for you and for the deputies all around me. They 

3 haven't done anything bad to me like they did in Illinois. 

4 They treat me pretty good here compared to how they treat me 

5 in Illinois. 

6 THE COURT: That's nice to hear. Thank you. 

7 THE DEFENDANT: I'm being honest, but that's why 

8 I've been this way all my life. I know that if I tell the 

9 jury what happened to me when I was five years old if I can 

10 tell you a little bit of that. 

11 THE COURT: You know what? 

12 THE DEFENDANT: Let me say one thing, please, one 

13 thing and then and that's it. When I was five years old I 

14 was living right outside of Clarksdale, Mississippi. My 

15 mother died when I was five. I went to the funeral. My 

16 older brother and me, they took me up to the casket. I saw 

17 my mother laying there. I went back to sit down. I crying 

18 and stuff, you know. Then I got I had to go see her one 

19 more time. I had to see her one more time. Ever since them 

20 things she's corne back. She used to corne back to see me in 

21 my bedroom. I could see her like this deputy standing 

22 there. I was five. And then after my mother died my two-

23 year-old brother died six months later. He used to corne 

24 back and see me, too. That's why when I got older I told 

25 myself I want to find out everything I could about death. I 
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1 want to find out everything I could about death and it led 

2 me to ancient Egypt. I started studying about that. I 

3 bring my mother in my dreams almost at will. Since I've 

4 been here I've --I dreamed about my mother two or three 

5 times every week. I be at peace. If you ask any of the 

6 deputies on my pod I be in my cell 23 hour a day, I come out 

7 to eat, I go and I meditate, do my thing like that. That's 

8 why I want the jury to know that. I want them to know 

9 everything. That is my practice. I communicate with the 

10 spirit world that's Anpu Aungk is telling me to tell you 

11 everything. I'm telling you he's telling me to tell the 

12 jury everything that happened to me because I know what type 

13 of person I am. I thank you for letting me say that. 

14 THE COURT: I appreciate that, Mr. Anthony. Let 

15 me say this: All this --maybe not all of this --most people 

16 in the world have a belief in a deity. People have beliefs 

17 in different deities and some of them hold their beliefs 

18 very strongly and they justify their conduct based on what 

19 they believe they've learned from the deity they worship and 

20 some people have particularly strong devotion to a 

21 particular deity. Maybe this is why you have such a strong 

22 attraction to a particular deity who is the god of 

23 cemeteries and embalming. That doesn't matter to me. It's 

24 not my place to question somebody else's belief in a higher 

25 being. I do have some control over what happens here. I 
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1 have a job to do here. That's why I made the ruling I've 

2 made. I don't want to make your case worse for you. I do 

3 want to make it clear I'm making this ruling not because I'm 

4 worried about being unsympathetic. This is not out of 

5 respect for me. I'm not making an arbitrary ruling making 

6 people follow just for my pleasure. I have this rule 

7 because this jury has a difficult decision to make. I don't 

8 want it made more difficult by having to consider matters 

9 which don't help their decision, and your difficult 

10 experience in Illinois as a younger man doesn't help them 

11 make their decision today. It might in your mind inject 

12 some sympathy into the jury for you but they're explicitly 

13 told they can't decide a case based on sympathy. They can't 

14 have sympathy for Miss Junior, they can't have sympathy for 

15 you. They have to decide what the facts are without regard 

16 to sympathy. 

17 I'm also concerned that if you break a rule of 

18 mine and I have to follow through to make sure my rule's 

19 enforced the process of enforcing it is going to put you in 

20 a very, very, very poor light in front of this jury and the 

21 jury might conclude that you committed this crime 

22 intentionally based on the conduct that they saw here in the 

23 courtroom which is something they're fully entitled to 

24 consider in making their decision so I don't want to put you 

25 on the stand in a position where you're going to talk about 
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1 something which they may construe as evidence that you would 

2 commit a crime like this; that is, you being involved in a 

3 violent crime before and; second, I don't want them to see 

4 you acting in a way that shows you might be a person who 

5 easily loses his temper or can't follow the rules other 

6 people follow because they might use that evidence to 

7 convict you, so as to avoid that possibility I have asked 

8 you whether you're going to testify about this incident in 

9 Illinois when you were wrongfully convicted. You said you 

10 are going to, and so to avoid that situation I'm simply not 

11 going to let you take the stand. 

12 Do you have any questions about that or have you 

13 changed your mind in any way? 

14 THE DEFENDANT: I can't, Your Honor. 

15 THE COURT: What do you mean by that, you can't 

16 change your mind, right? 

17 THE DEFENDANT: I can't do it. I don't know. I 

18 can't do it, but I think I feel --I feel that I'm --when I 

19 want to do that I feel I'm not being treated fairly. That's 

20 what I feel now. I'm 64 years old. I'm older than you. 

21 THE COURT: Thank you. You are older, probably. 

22 THE DEFENDANT: But I've been --I've been through 

23 too many hardships to let something like this pass. I 

24 can't. 

25 THE COURT: Okay. Well, here's the thing, Mr. 
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1 Anthony: You'll get to tell me again. If you get convicted 

2 you can tell me all you want at sentencing. I'll give you 

3 that opportunity at the sentencing hearing if you're 

4 convicted to tell me about these things in your past because 

5 those make a difference to me, okay? 

6 THE DEFENDANT: All right. 

7 THE COURT: Okay, and so it's clear just so you're 

8 making your decision wisely here, I want to ask you first of 

9 all do you understand if you don't take the stand then all 

10 the facts that Mr. Wasserman told me the jury's not going to 

11 hear about those facts? He can't argue those facts to the 

12 jury? 

13 THE DEFENDANT: I don't believe that there's a 

14 court in the world would allow that to go on. I don't 

15 believe that, but listen to me. If it do happen I 

16 communicate with another world my ancestors, my mother, my 

17 grandfather and Anpu Aungk, I don't feel nothing, not even 

18 death. 

19 THE COURT: I appreciate that, but I'm talking 

20 more --a little bit more limited here, something that's 

21 going on earth right now. 

22 THE DEFENDANT: I don't care. 

23 THE COURT: Mr. Wasserman told me some facts that 

24 you would want to tell the jury. 

25 THE DEFENDANT: Yes. 
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1 THE COURT: If you don't take the stand the jury 

2 won't hear those facts. He can't argue them in his closing 

3 argument. Do you understand that? 

4 THE DEFENDANT: I understand that but I think 

5 that's unfair. 

6 THE COURT: Okay. Here's the second thing: Has 

7 anybody made any promises to you or any threats to you 

8 telling you you have to tell the jury about the incident in 

9 Illinois when you were wrongfully convicted of armed 

10 robbery? 

11 THE DEFENDANT: I just said I'm feeling my Anpu 

12 Aungk I believe so strongly I feel in my heart. When I feel 

13 something in my heart it's like pain. If somebody try to 

14 stab you try to move away from you but just like love if 

15 somebody shows you some love you gravitate toward it. 

16 That's --I mean my spirit guide telling me to do what I plan 

17 to do. 

18 THE COURT: You're not saying actually hearing a 

19 voice that's telling you that, what you're saying this is a 

20 feeling you have based on your worship of this deity? 

21 THE DEFENDANT: My feeling, and my feeling telling 

22 me that this the right thing for me to do. Ain't no force 

23 but my feelings telling me that this the best thing for me 

24 to do for myself and for my defense. I'm trying to defend 

25 myself. 
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1 THE COURT: It's not like anybody, like a deputy 

2 or another guy in jailor some of your family? Nobody's 

3 telling you that you have to try to break my rule here, 

4 right? 

5 THE DEFENDANT: No. I feel this in my heart is 

6 what I'm saying. I feel it in my heart I'm doing the right 

7 thing for myself. That's what I'm feeling. 

8 THE COURT: So you understand what you've now 

9 decided is because you want to break my rule I'm not going 

10 to let you do that, you're giving up your chance to tell 

11 your side of the story to the jury. Do you understand that? 

12 THE DEFENDANT: I understand; yes, sir. 

13 THE COURT: Mr. Wasserman, do you want to add 

14 anything to the record on this point? 

15 MR. WASSERMAN: My objection to it is that the 

16 testimony that he would give that would be probative 

17 outweighs in my view the Court's concerns. If he is going 

18 to testify as to matters that the Court is not going to 

19 allow him to testify to even if he breaks that rule be 

20 denied the opportunity to he's the only witness that could 

21 do it to bring out the probative facts to support, if you 

22 will, his desire to the self defense instruction it's 

23 obviously discretionary calIon the part of the Court but 

24 I'm suggesting that it could be viewed as an abuse of 

25 discretion to deny him any opportunity to testify. That's 
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1 an objection I have to make. 

2 THE COURT: Okay, I appreciate that. If it was a 

3 simple balancing test, if somebody told me that they were 

4 intentionally going to violate one of the rules that we set 

5 for the court and it carried only a little bit of prejudice 

6 and there was an awful lot of probative value they would 

7 otherwise have in their testimony, if it was just a 

8 balancing test we would apply, give a person carte blanch to 

9 break the court's rules, so I'm going to go ahead and break 

10 it every time. There's nothing a court could do to enforce 

11 those rules. While at this point it seems like there's 

12 nothing that serious about Mr. Anthony telling his sorry 

13 tale about what happened in the sixties we don't know for 

14 sure whether that is something that would make a difference 

15 to this jury that might up-end this very carefully-

16 constructed process we have of getting the truth which is 

17 why I've said this can't come in. As a consequence if Mr. 

18 Anthony tried to get it in he's forfeited his right to 

19 testify. 

20 MR. WASSERMAN: Well, you know, the State can 

21 always argue in closing that what he said was irrelevant. 

22 It could be dealt with that way or other avenues of dealing 

23 with it. The Court could withdraw its order and simply let 

24 it come in and let Mr. Williams question him and argue and 

25 make whatever argument he thinks is appropriate. There is 
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1 another avenue at the Court's disposal. 

2 THE COURT: That's putting the inmates in charge 

3 of the asylum; so I'm sorry, I'm not going to go that route. 

4 Mr. Williams, any record you want to make at this point? 

5 MR. WASSERMAN: Just one more thing. Does that 

6 somehow segue into the motion I made yesterday with regard 

7 to competence? 

8 THE COURT: Touche. I did not mean to use a 

9 metaphor about people who are confined to an insane asylum 

10 to refer to Mr. Anthony. I was referring to lawyers and 

11 litigants in front of a court where they take the rules into 

12 their power because the court has been rendered powerless to 

13 enforce is own rules because supposedly or potentially or as 

14 you prefer to predict the rule violation would not have 

15 serious consequences. We have these rules because we're 

16 concerned about them having serious consequences. I think 

17 that's a potential here. 

18 Mr. Williams, anything you want to add for the 

19 record at this point? 

20 MR. WILLIAMS: No. I agree with the Court's 

21 analysis. I would like to say something on another issue 

22 but we can do it later. 

23 THE COURT: I need to then talk about what we're 

24 going to do with the jury since I think Mr. Wasserman still 

25 wants to call these other witnesses, right? 

47 



 
 
 
 

APPENDIX D 
!



State v. Wylie (Minn. App., 2013) 

       - 1 - 

State of Minnesota, Respondent, 
v. 

Tom Gbanlue Wylie, Appellant. 
A12-0107 

STATE OF MINNESOTA IN COURT OF APPEALS 
Filed February 19, 2013 

 

This opinion will be unpublished andmay 
not be cited except as provided byMinn. 
Stat. § 480A.08, subd. 3 (2012). 
AffirmedCollins, Judge*  
Hennepin County District CourtFile No. 27-
CR-08-23887 

Lori Swanson, Attorney General, St. Paul, 
Minnesota; and 

Michael O. Freeman, Hennepin County 
Attorney, Linda M. Freyer, Assistant County 
Attorney, Minneapolis, Minnesota (for 
respondent) 

David W. Merchant, Chief Appellate Public 
Defender, Rochelle R. Winn, Assistant 
Public Defender, St. Paul, Minnesota (for 
appellant) 

        Considered and decided by Halbrooks, 
Presiding Judge; Stoneburner, Judge; and 
Collins, Judge. 

Page 2 

UNPUBLISHED OPINION 

COLLINS, Judge 

        Appellant Tom Wylie challenges the 
district court's ruling that he forfeited his 
right to continue his direct testimony, 
arguing this ruling violated his due-process 
right to testify. Because the district court did 
not err in terminating Wylie's testimony 
when, despite numerous warnings, Wylie 
repeatedly disrupted the jury trial and 
persisted in referencing suppressed 
evidence, we affirm. 

FACTS 

        For an incident in January 2008, the 
state charged Wylie with first-degree 

criminal sexual conduct in violation of 
Minn. Stat. § 609.342, subd. 1(g) (2006). 
The charge was based on information 
provided by E.B., who was 14 years old at 
the time of the incident, with whom Wylie 
had a significant relationship as defined by 
Minn. Stat. § 609.341, subd. 15(2) (2006). 
Wylie ultimately admitted the alleged sexual 
intercourse but asserted it was consensual. 

        During jury selection for his September 
2011 trial, Wylie disrupted the proceedings 
in various ways, including slamming his 
hand on the counsel table, yelling, insisting 
the district court call him by another name, 
and stating his brother was "gonna shoot in 
this place." The district court declared a 
mistrial and dismissed the jury panel after 
several members affirmed that Wylie's 
conduct had affected their ability to give 
him a fair trial. A new jury panel was made 
available the next day, and the district court 
proceeded with jury selection by individual 
voir dire of prospective jurors. Wylie 
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resumed his obstreperous behavior. As a 
prospective juror was being examined, 
Wylie left the counsel table, ran toward the 
bench, was apprehended by deputies, and 
was removed from the courtroom. In a 
holding cell, Wylie took off his pants, tore 
them, and lashed out at the deputies with his 
belt. The district court ordered Wylie's 
absence from the courtroom during the 
proceedings for the rest of the day. 

        The next day, Wylie entered the 
courtroom and promptly made an obscene 
gesture toward the district court. Before 
resuming jury selection, the district court 
warned Wylie that if he didn't stop the 
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disruption he could be bound to his chair 
and gagged, and repeatedly informed Wylie 
that the proceedings could be conducted in 
his absence. Wylie indicated that he 
understood. But again, due to an outburst by 
Wylie, the district court had to excuse a 
prospective juror. Thereafter, Wylie was 
bound to his chair and later gagged, and 
eventually he was removed from the 
courtroom, yelling and swearing. Following 
completion of jury selection, Wylie was 
allowed to return to the courtroom. But once 
again, due to his verbal outburst during 
opening statements, Wylie had to be 
removed. The district court later permitted 
him to return to the courtroom, and for a 
time Wylie maintained self-control. 

        The district court had found Wylie 
competent to stand trial under Minn. R. 
Crim. P. 20.01. During the trial, the district 
court found Wylie competent to proceed pro 
se and ultimately granted Wylie's request to 
waive his right to counsel and represent 
himself, with the public defender present as 
standby counsel. Wylie cross-examined the 
state's witnesses and was permitted to 
present his direct testimony in narrative 
form. A pretrial 
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ruling precluded any reference to a prior 
allegation of assault that E.B. had made 
against another person. During Wylie's 
direct testimony, the following exchange 
occurred, with Wylie raising his voice 
before the district court excused the jurors 
from the courtroom: 

        MR. WYLIE: I know I 
have sex with her. And I 
know this sex was willing. 
But she was someones like 
a robot that striked and 
turned a report and there are 
several cases where she 
report other people in the 
families ofó 

        [PROSECUTOR]: 
Objection. 

        THE COURT: Just a 
minute. Mr. Wylieó 

        MR. WYLIE: She 
reported people that she 
wasóthey force her and they 
rape her. And she was not 
raped by them. 

        THE COURT: Mr. 
Wylieó 

        MR. WYLIE: And it 
was in that same house. 

        [PROSECUTOR]: 
Your honor. 

        THE COURT: Mr. 
Wylieó 

        MR. WYLIE: Yes. I'm 
sorry, your honor. 

        THE COURT: I'm 
instructing you to quit 
speaking. 

        Jurors, you are ordered 
to disregard the last portion 
of Mr. Wylie's testimony. I 
have previously ruled that 
the subject matter that he 
has just spoken about was 
irrelevant to this trial. I so 
advised himó 

        MR. WYLIE: It was in 
that same house though, 
your honor. 

        THE COURT: Mr. 
Wylieó 

        MR. WYLIE: It wasóit 
wasó 
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        THE COURT: Jurorsó 

        MR. WYLIE: It was 
the sameó 

        [PROSECUTOR]: 
Your honoró 

        MR. WYLIE: ófamily, 
your honor. 

        THE COURT: Just a 
minute. Jurors, I'm going to 
ask you to return to the jury 
room. 

With that, the district court ruled that Wylie 
had "given up the right to testify further[,]" 
and, after the jurors returned, the district 
court instructed the jury to disregard the 
previous exchange. Wylie was then cross-
examined by the state, given an opportunity 
to present additional witnesses, and gave his 
closing argument. The jury found Wylie 
guilty as charged. The district court 
adjudicated the conviction and sentenced 
Wylie in accordance with the sentencing 
guidelines to 144 months' imprisonment. 
This appeal followed. 

DECISION 

        Wylie argues that the district court 
violated his due-process right to testify. He 
asserts that the district court prevented him 
from "telling [the] whole story" and 
explaining why he believes E.B. is older 
than reported. Before reaching the 
substantive issue raised by this appeal, we 
first address the state's argument that Wylie 
forfeited his claim by failing to make an 
offer of proof when his testimony was 
terminated. See In re Welfare of M.P.Y., 630 
N.W.2d 411, 415 (Minn. 2001). A party fails 
to preserve an issue for appeal on a ruling 
excluding evidence unless that party makes 
an offer of proof showing the nature of the 
evidence excluded. State v. Wolf, 605 
N.W.2d 381, 385 (Minn. 
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2000). Error may not be predicated upon a 
ruling that excludes evidence unless (1) a 
substantial right of the party is affected and 
(2) "the substance of the evidence was made 
known to the [district] court by offer [of 
proof] or was apparent from the context 
within which questions were asked." Minn. 
R. Evid. 103(a). 

        Here, the rule's first prong is met 
because the ruling at issue affects a 
substantial right of Wylie'sóhis right to 
testify on his own behalf. The second prong 
is also met because, although no offer of 
proof was made, the substance of Wylie's 
intended ongoing testimony was readily 
apparentóWylie indicated that he doubted 
E.B.'s reported age during his opening 
statement, cross-examination of witnesses, 
direct testimony, and closing argument. 
Thus, we conclude that a formal offer of 
proof was not necessary to preserve the 
issue for appeal. See M.P.Y., 630 N.W.2d at 
415. 

        We now turn to the substantive issue 
raised by this appeal. Wylie contends that 
the district court's decision to terminate his 
direct testimony was arbitrary and 
disproportionate. The state responds that 
terminating Wylie's testimony was 
warranted given the district court's 
numerous warnings and because Wylie 
persisted in his references to ruled-out 
subject matter in the presence of the jury. 

        A defendant's right to testify in his or 
her own defense is protected by the 
Fourteenth Amendment Due Process Clause. 
Rock v. Arkansas, 483 U.S. 44, 49, 51, 107 
S. Ct. 2704, 2708-09 (1987); State v. Ihnot, 
575 N.W.2d 581, 587 (Minn. 1998). On 
appeal, evidentiary rulings are reviewed 
under an abuse of discretion standard. 
M.P.Y., 630 N.W.2d at 415. If the exclusion 
of evidence violated the defendant's 
constitutional 
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right to present a defense, this court reverses 
the conviction unless the error is harmless 
beyond a reasonable doubt. Id. 

        Although a defendant has the right to 
testify on his or her own behalf, the 
testimony may be limited to "accommodate 
other legitimate interests in the criminal trial 
process" so long as the limitations are not 
"arbitrary or disproportionate." Rock, 483 
U.S. at 55-56, 107 S. Ct. at 2711 (quotation 
omitted). "The [district] court has broad 
discretion in dealing with 'disruptive, 
contumacious, stubbornly defiant 
defendants.'" State v. Richards, 495 N.W.2d 
187, 197 (Minn. 1992) (quoting Illinois v. 
Allen, 397 U.S. 337, 343, 90 S. Ct. 1057, 
1061 (1970)). 

        In Richards, the defendant was 
permitted to testify until his testimony ran 
afoul of the rules of evidence. 495 N.W.2d 
at 192. Although the district court cut 
Richards's testimony short, the supreme 
court concluded that the limitations placed 
on his testimony "were not arbitrarily made 
by a trial court judge keeping an eye on the 
clock" and that "[m]ost of the excluded 
testimony was irrelevant, inadmissible 
hearsay, or capable of creating confusion or 
undue delay." Id. at 193. 

        Courts have discussed issues regarding 
disruptive defendants and have repeatedly 
held that the defendant may be banished 
from the courtroom altogether if the 
behavior warrants such action. For example, 

a defendant can lose his 
right to be present at trial if, 
after he has been warned by 
the judge that he will be 
removed if he continues his 
disruptive behavior, he 
nevertheless insists on 
conducting himself in a 
manner so disorderly, 
disruptive and disrespectful 
of the court that his trial 

cannot be carried on with 
him in the courtroom. 
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Allen, 397 U.S. at 343, 90 S. Ct. at 1060-61. 
In Allen, the defendant argued with the 
judge in an "abusive and disrespectful 
manner," threatened to kill the judge, threw 
his attorney's papers, and promised to 
continue to disrupt the proceedings. Id. at 
339-40, 90 S. Ct. at 1059. The Supreme 
Court concluded that, because of his 
behavior, "Allen lost his right guaranteed by 
the Sixth and Fourteenth Amendments to be 
present throughout his trial." Id. at 346, 90 
S. Ct. at 1062. Similarly, in a Minnesota 
case the defendant was repeatedly defiant, 
yelled obscenities, made obscene gestures, 
interrupted the state's opening argument, and 
refused to stop talking. State v. Gillam, 629 
N.W.2d 440, 447-48 (Minn. 2001). Gillam's 
claim of constitutional violation was 
unsuccessful because "Gillam's conduct 
warranted his exclusion." Id. at 452. 

        We disagree with Wylie's contention 
that the district court acted arbitrarily and 
disproportionately in terminating his direct 
testimony. Wylie was not prevented from 
continuing his testimony due to an isolated 
breach of a rule; rather, it was because he 
repeatedly disrupted the proceedings, 
culminating in revealing to the jury E.B.'s 
irrelevant accusation in direct violation of 
the district court's known prior ruling. Nor 
was the district court's action reflexive; 
indeed, the district court displayed 
remarkable self-control in repeatedly 
warning Wylie and providing him ample 
opportunities to curtail his behavior 
throughout the proceedings. In the end, 
Wylie's persistent reference to inadmissible 
evidence, if unchecked, created a genuine 
risk of unfair and unredeemable prejudice to 
the state's case. On this record, we conclude 
that the district court acted well 
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within its discretion in ruling that Wylie 
forfeited his right to continue his direct 
testimony. 

        Affirmed. 

 
-------- 

Notes: 

        *. Retired judge of the district court, serving as judge of the 
Minnesota Court of Appeals by appointment pursuant to Minn. 
Const. art. VI, § 10. 

 
-------- 

 


