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STATE OF WISCONSIN 

 

I N   S U P R E M E   C O U R T 

_________ 

 

No.  2013AP1724 

 

 

STATE OF WISCONSIN ex rel. 

AMAN SINGH, 

 

Petitioner-Appellant-Petitioner, 

 

v. 

 

PAUL KEMPER, Warden, 

Racine Correctional Institution, 

 

Respondent-Respondent-Cross-Petitioner. 

 

 

COMBINED RESPONSE AND  

PETITION FOR REVIEW 

 

 

INTRODUCTION 

 The State
1
 will first address Aman Singh’s

2
 issues 

that he presents in his petition for review and the reasons 

why his petition should be denied. The State will then 

address its issue on cross-petition and the reasons 

supporting this court’s review of the issue.  

 

                                              
1
 Warden Paul Kemper will be referred to as “the State.” 

 
2
 Aman Singh will be referred to as “Singh.” 
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RESPONSE TO PETITION FOR REVIEW 

  

 

STATEMENT OF THE CASE 

The facts and procedural background of this case 

are undisputed. 

 

Singh’s convictions and sentences: 

 

On March 29, 2010, Singh was convicted of 

obtaining a controlled substance by fraud, in violation of 

Wis. Stat. § 961.43(1)(a).  On April 29, 2010, Singh was 

sentenced in that case to one-and-a-half years’ initial 

confinement and one-and-a-half years extended 

supervision, imposed and stayed, for three years of 

probation with various conditions. In July 2011, he 

committed another violation of the same statutory 

provision, for which he was convicted in November 

2011.  On December 13, 2011, Singh’s probation was 

revoked and the aforementioned stayed prison sentence 

imposed.  

 

Singh’s first day in prison was January 4, 2012.  

Prior to that date, he had spent months in jail.  

The 2009 and 2011 Acts: 

In 2009, the Wisconsin legislature enacted a 

statutory scheme that afforded prisoners opportunities for 

early release, effective October 1, 2009.  Two years later, 

the legislature repealed or modified the early release 

provisions established in the 2009 act, effective August 4, 

2011.  The 2011 Act precluded the possibility of earning 

PAT after August 3, 2011, but it also created Wisconsin 

Statute § 973.198 (2011-12), which guaranteed the right of 

any inmate who had served prison time between October 1, 
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2009 and August 3, 2011, to apply for Positive Adjustment 

Time (PAT) earned during that same time period.    

 

The 2011 act also altered the procedures for 

procuring early release based upon PAT purportedly earned 

prior to August 4, 2011.  Under both acts, PAT is/was 

never guaranteed to any prisoner under law.   Rather, 

pursuant to Wis. Stat. § 304.06(1)(bk) (2009-10), a circuit 

court had the option of accepting or rejecting the 

determination from the earned release review commission 

that an inmate had earned PAT.  Similarly, under Wis. Stat. 

§ 973.198 (2011-12), a sentencing court has discretion to 

“to adjust the [petitioner’s] sentence” for time served under 

the applicable time period.   

 

As indicated above, Singh first served a day in 

prison on January 4, 2012, which was months after the 

2009 act was repealed. It is undisputed that he did not 

serve a day in prison during the time the 2009 act was in 

effect (between October 1, 2009 and August 3, 2011). 

Singh’s Petition for PAT: 

 

In January 2012, Singh sought early release 

pursuant to provisions of the 2009 act.  In May 2012, the 

Department of Corrections (D.O.C.) sent a letter 

informing the circuit court that Singh had filed a petition 

for PAT. The D.O.C. informed the court that since Singh 

had not served any prison time during the period of 

October 1, 2009 to August 3, 2011, he was not eligible 

for PAT as a matter of law.    

 

Singh’s Petition for Writ of Habeas Corpus: 

 

In June 2013, Singh filed a petition for a writ of 

habeas corpus in circuit court.  One of his arguments was 

that the repeal of 2009 Wisconsin Act 28 constitutes an “ex 

post facto violation” as applied to him. 
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The circuit court held a hearing, after which the 

court entered an order quashing Singh’s writ of habeas 

corpus and dismissing the petition.  

 

 Singh appealed. 

THE COURT OF APPEALS’ DECISION 

 The court of appeals considered three issues:   

 

 (1) Whether applying the 2011 act to Singh 

violates the ex post facto clauses.  The State seeks review 

of this issue.  

 

 The court of appeals concluded that “the ex post 

facto clauses of the United States and Wisconsin 

constitutions require that [Singh] still be eligible for early 

release pursuant to §§ 302.113(9h) and 304.06(1)(bg)3., 

and those two provisions shall apply to Singh as if they 

had not been repealed.”  State of Wisconsin ex rel. Aman 

Singh, No. 2013AP1724, 2014 WI App 43, ¶ 30 (see 

Supp. App. 101-15:30).  It found, “[w]ith regard to 

§§ 302.113(2)(b) and 304.06(1)(bg)1.—the PAT 

provisions—the clauses require that he still be eligible to 

earn PAT in the same manner he could under 2009 

Wisconsin Act 28 for any time spent confined in a prison 

related to these two offenses, i.e., he may earn PAT for 

such time served in a prison after August 3, 2011.
”  

Id. 

(emphasis added).  The court found that in order for 

Singh to secure PAT, he had to apply with the circuit 

court under the procedure provided by Wis. Stat. 

§ 973.198.  Id. 

 

 (2) Whether applying Wis. Stat. § 973.198 to 

Singh violates the ex post facto clause.  Singh seeks 

review of this issue. 

 

 The court of appeals found that Singh failed to 

establish that procedural changes create a significant risk 
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of prolonging his confinement (Supp. App. 111:25).  The 

court found that under both acts, the circuit court has 

discretion to release an inmate early or require him to 

serve the full period of confinement (Supp. App. 111:23). 

The court found that the statutory change “merely altered 

the method for determining whether early release based 

upon PAT would be granted.” (Supp. App. 111:24).  

 

 (3) Whether Singh was entitled to PAT for the 

days spent in county jail.  Singh seeks review of this 

issue. 

 

The court of appeals found that the plain language 

of Wis. Stat. §§ 302.113(2)(b) and 304.06(bg)1 (2009-10) 

provides that only days spent in a prison are eligible for 

PAT consideration (Supp. App. 112:28).  The court noted 

that those sections provide that inmates may earn PAT 

during the time the inmate “does not violate any 

regulation of the prison or does not refuse or neglect to 

perform required or assigned duties” (id.).  The court also 

noted that the plain language of Wis. Stat. 

§ 302.113(3)(a) provides that “[t]he warden or 

superintendent shall keep a record of the conduct of each 

inmate subject to this section, specifying each infraction 

of the rules” (Supp. App. 113:29).  The court concluded 

that Singh is not eligible for PAT for time served in 

county jail (id.).  

 

I. THE COURT OF APPEALS’ 

ORDER DENYING SINGH’S 

MOTION FOR 

RECONSIDERATION.  

Reconsideration Issues: 

 

Singh sought reconsideration, asking the court to 

compel the DOC to provide him documents regarding the 

statistics on PAT release.  The court of appeals denied his 
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motion on April 9, 2014, finding that it did not have the 

authority to compel the DOC to provide Singh with 

documents (see Supp. App. 117) (citing Kirsh v. Endicott, 

201 Wis. 2d 705, 718 n.4, 549 N.W.2d 761 (Ct. App. 

1996)). 

 

Singh also argued that the court did not address the 

argument that Wis. Stat. § 973.198 is ambiguous when it 

refers to “sentencing court.”  The court of appeals found 

that his appellate brief did not make this argument (Supp. 

App. 118). 

 

Singh finally argued that (1) he should be able to 

earn PAT while in jail, and (2) that Wis. Stat. § 973.198 

presents an ex post facto problem.  The court rejected 

both arguments, citing its original decision (Supp. App. 

118).  

 

Release from Confinement Request: 

 

 Singh argued that the court of appeals should 

release him from confinement and PAT could be 

determined later.  The court of appeals denied his request 

for three reasons: (1) the circuit court had the authority to 

consider this issue, (2) Singh can undertake the Wis. Stat 

§ 973.198 procedure to seek PAT, and (3) the court of 

appeals cannot make findings of fact on whether or not 

Singh should actually receive PAT (Supp. App. 116).  

 

II. THIS COURT SHOULD DENY 

SINGH’S PETITION FOR 

REVIEW. 

Singh raises two issues in his petition:  (1) “Is Wis. 

Stat. § 19.32(3) unconstitutional?” and (2) “Is Wis. Stat. 

§ 973.198 unconstitutional?”    
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(1) Is Wis. Stat. § 19.32(3) unconstitutional? 

 

Singh argues that Wis. Stat § 19.32(3)
3
 “violates 

the Equal Protection clause by discriminating based on 

poverty against indigent incarcerated persons seeking 

information to challenge their detention.”  He also argues 

that it violates “inmates rights to access to the courts 

under the First and Fourteenth Amendments.”  Finally, he 

argues that Wis. Stat. § 19.32(3) is unconstitutional on its 

face and as applied to him.  

 

Singh failed to raise these issues, or anything 

relating to Wis. Stat. § 19.32(3), on appeal.  Generally, 

this court will not consider issues raised for the first time 

on appeal.  See State v. Holland Plastics Co., 111 Wis. 2d 

497, 504, 331 N.W.2d 320 (1983).  Rather, as noted 

above, in his motion for reconsideration and release for 

confinement, he asked the court of appeals to compel the 

D.O.C. to provide him documents regarding statistical 

information on PAT.  The court of appeals denied his 

request, finding it does not have the authority to compel 

the D.O.C. to provide Singh with such documents (Supp. 

App. 117).  It also found that this information was not in 

the settled record, and so even if Singh could obtain such 

documents from the D.O.C., the documents could not be 

added to the record on appeal (Supp. App. 117-18) (citing 

State v. Aderhold, 91 Wis. 2d 306, 314-15, 284 N.W.2d 

108 (Ct. App. 1979)).  

 

Because the issue of whether Wis. Stat. § 19.32(3) 

is unconstitutional was never presented to the trial court 

or the court of appeals, the State requests that this court 

deny review of the issue.  

 

                                              
3
 Wisconsin Stat. § 19.32(3) provides in relevant part that a 

“requester” is “any person who requests inspection or copies of a 

record, except an incarcerated person[.]”   
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(2) Is Wis. Stat. § 973.198 unconstitutional?    

 

 Singh’s second issue in his petition for review is 

whether Wis. Stat. § 973.198 is unconstitutional.  He 

posits four reasons for its unconstitutionality.  First, he 

claims it violates the ex post facto clause “because early 

releases plummeted since its passage.”  He states that he 

is unable to prove this, however, due to Wis. Stat. 

§ 19.32(3).  The State submits that, similar to his first 

issue in his petition for review, this issue was never 

presented to the trial court or the court of appeals, and 

therefore this court should deny review of this issue.  See 

Holland Plastics Co., 111 Wis. 2d at 504.    

 

 Second, Singh claims that the procedural change 

in Wis. Stat. § 973.198 violates the ex post facto clause.  

He argues that under Wis. Stat. § 973.198, there is a delay 

for the sentencing court to determine PAT.  The court of 

appeals held that Wis. Stat. § 973.198 did not violate the 

ex post facto clause (Supp. App. 110-11:23-24).  It found 

that under both acts, the sentencing court has discretion to 

release an inmate early or require him to serve the full 

period of confinement (Supp. App. 111:24).  The court 

correctly found that the statutory change “merely altered 

the method for determining whether early release based 

upon PAT would be granted” (id.).   

 

 Third, Singh claims that Wis. Stat. § 973.198 is 

unconstitutional because it is vague.  According to Singh, 

it is vague “because of its ambiguous treatment of 

consecutive and multiple sentences.”  As the court of 

appeals noted in its order denying motion for 

reconsideration, however, Singh did not raise this issue 

on appeal (Supp. App. 118).  This court should therefore 

deny review of this issue.  See Holland Plastics Co., 111 

Wis. 2d at 504.  

 

 Finally, Singh claims that he should be allowed 

PAT for his time served in county jail.  The court of 
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appeals correctly decided this issue, finding the plain 

reading of Wis. Stat. §§ 302.113(2)(b) and 304.06(bg)1. 

(2009-10) provides that inmates may earn PAT during 

which time the inmate “does not violate any regulation of 

the prison or does not refuse or neglect to perform 

required or assigned duties” (Supp. App. 113:28).  The 

court of appeals also noted that the plain language of Wis. 

Stat. § 302.113(3)(a) provides: “The warden or 

superintendent shall keep a record of the conduct of each 

inmate subject to this section, specifying each infraction 

of the rules” (Supp. App. 113:29) (emphasis added.)  As 

the court noted, “[w]ardens and superintendents run 

prisons . . . sheriffs run county jails” (id.).  Singh’s time 

spent in the county jail is irrelevant to earning PAT.  

CONCLUSION 

 The State requests that it deny Singh’s petition for 

review.  
 

 Dated this 9th day of May, 2014. 
 

 Respectfully submitted, 
 

 J.B. VAN HOLLEN 

 Attorney General 

 

 

 SARA LYNN LARSON 

 Assistant Attorney General 

 State Bar #1087785 
 

 Attorneys for Respondent-

 Respondent 
 

Wisconsin Department of Justice 

Post Office Box 7857 

Madison, Wisconsin 53707-7857 

(608) 266-5366 

(608) 266-9594 (Fax) 

larsonsl@doj.state.wi.us 
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CERTIFICATION 
 

 I hereby certify that this response conforms to the 

rules contained in Wis. Stat. § 809.62(4) for a response to 

a petition for review produced with a proportional serif 

font.  The length of this response is 1,970 words. 
 

 Dated this 9th day of May, 2014. 

 

 

 

 _________________________ 

 Sara Lynn Larson 

 Assistant Attorney General 

 

CERTIFICATE OF COMPLIANCE 

WITH WIS. STAT. § (RULE) 809.62(4)(b) 
 

I hereby certify that: 
 

 I have submitted an electronic copy of this 

response to petition for review, excluding the appendix, if 

any, which complies with the requirements of Wis. Stat. 

§§ (Rules) 809.62(4)(b) and 809.19(12). 
 

I further certify that: 
 

 This electronic response to petition for review is 

identical in content and format to the printed form of the 

response to petition for review filed as of this date. 
 

 A copy of this certificate has been served with the 

paper copies of this response to petition for review filed 

with the court and served on all opposing parties. 
 

 Dated this 9th day of May, 2014. 

 

 

 

  ___________________________ 

  Sara Lynn Larson 

 Assistant Attorney General 
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CROSS-PETITION FOR REVIEW 

  

 

ISSUE PRESENTED FOR REVIEW  

BY CROSS-PETITIONER 

Whether the retroactive application of provisions 

of 2011 Wisconsin Act 38, which repealed provisions of 

2009 Wisconsin Act 28 that gave inmates the opportunity 

to apply for early release, increases his penalty and 

therefore violates the ex post facto clauses of the United 

States and Wisconsin Constitution.    

 

CRITERIA SUPPORTING THE STATE’S 

CROSS-PETITION FOR REVIEW 

 The State respectfully submits that this court should 

grant its cross-petition because this case meets the 

following criteria set forth in Wis. Stat. § (Rule) 

809.62(1r): 

 
 (a) A real and significant question of federal or 

state constitutional law is presented. 

 

 (b) The petition for review demonstrates a need 

for the supreme court to consider establishing, 

implementing or changing a policy within its 

authority. 

 

 (c) A decision by the supreme court will help 

develop, clarify or harmonize the law, and  

 

 . . . . 

 

 2.  The question presented is a novel one, the 

resolution of which will have statewide impact; or 

 

 3.  The question presented is not factual in 

nature but rather is a question of law of the type that 
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is likely to recur unless resolved by the supreme 

court. 

 

The legal issue that the State seeks review of is the 

following: Whether the retroactive application of 

provisions of 2011 Wisconsin Act 38, which repealed 

provisions of 2009 Wisconsin Act 28 that gave inmates 

the opportunity to apply for early release, increases his 

penalty and therefore violates the ex post facto clauses of 

the United States and Wisconsin Constitution.    

 

 Instead of focusing on the relevant inquiry for ex 

post facto violations, which is “not on whether a legislative 

change produces some ambiguous sort of ‘disadvantage,’ 

nor . . . on whether an amendment affects a prisoner’s 

‘opportunity to take advantage of provisions for early 

release,’ but on whether any such change alters the 

definition of criminal conduct or increases the penalty by 

which a crime is punishable,” California DOC v. Morales, 

514 U.S. 499, 506 n.3 (1995) (citations omitted) (emphasis 

added), the court of appeals found an ex post facto 

violation because the 2011 law affected Singh’s 

“opportunity” to obtain early release. 

 

 The State submits that this court should grant its 

cross-petition for review because it is a novel, legal issue 

and because this court’s review will affect inmates who 

meet both of the following: (1) they were offenders 

eligible for PAT who began serving their sentences 

during the effective dates of 2009 Wisconsin Act 28; and 

(2) they spent time confined in prison related to those 

offenses after August 3, 2011. 
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REASON FOR REVIEW 

THIS COURT SHOULD GRANT THE STATE’S 

CROSS-PETITION FOR REVIEW BECAUSE THE 

COURT OF APPEALS ERRED WHEN IT FAILED 

TO APPLY THE PROPER INQUIRY AS TO WHAT 

CONSTITUTES AN EX POST FACTO VIOLATION; 

INSTEAD THE COURT OF APPEALS FOCUSED 

ON THE DEFENDANT’S ELIMINATED 

“OPPORTUNITIES” TO EARN EARLY RELEASE. 

The retroactive application of provisions of 2011 

Wisconsin Act 38, which repealed the early release 

provisions established in 2009 Wisconsin Act 28, does 

not result in a penalty that violates the ex post facto 

clause of the United States and Wisconsin Constitution.  

The court of appeals erred when it found that 

“eliminating this opportunity results in a significant risk 

of prolonging Singh’s incarceration,” and therefore “the 

portions of the 2011 act which eliminate Singh’s 

eligibility for early release under these 2009 act 

provisions violate the ex post facto clauses” (Supp. App. 

105-06:10) (emphasis added). 

 

The United States Supreme Court case, California 

DOC v. Morales, 514 U.S. 499 (1995), provides that such 

“opportunities” are not the focus of an ex post facto 

inquiry.  Rather, Morales provides: 

 
[T]he focus of the ex post facto inquiry is not on 

whether a legislative change produces some 

ambiguous sort of ‘disadvantage,’ nor . . . on 

whether an amendment affects a prisoner’s 

‘opportunity to take advantage of provisions for 

early release,’ but on whether any such change 

alters the definition of criminal conduct or 

increases the penalty by which a crime is 

punishable.  

 

514 U.S. at 506 n.3 (citations omitted) (emphasis added).    
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As the Supreme Court stated more recently in 

Garner v. Jones, 529 U.S. 244 (2000):  
 

The standard announced in Morales requires a more 

rigorous analysis of the level of risk created by the 

change in law. Cf. 514 U.S., at 506–507, n. 3, 115 S.Ct. 

1597 (“After Collins, the focus of the ex post facto 

inquiry is not on whether a legislative change produces 

some ambiguous sort of ‘disadvantage’ . . . but on 

whether any such change . . . increases the penalty by 

which a crime is punishable”). When the rule does not 

by its own terms show a significant risk, the respondent 

must demonstrate, by evidence drawn from the rule's 

practical implementation by the agency charged with 

exercising discretion, that its retroactive application will 

result in a longer period of incarceration than under the 

earlier rule. 

 

Garner, 529 U.S. at 255.   

 

But the court of appeals in this case, throughout its 

analysis of this issue, focused instead on Singh’s 

eliminated “opportunities” for early release to determine 

that an ex post facto violation occurred (see Supp. App. 

105-06, 109:10, 11, 18, 19).  The court of appeals found:  

 
Application of several of the 2011 act provisions to 

Singh’s offenses has the effect of lengthening his time 

confined in prison beyond what he well may have 

experienced under the law as it stood when he 

committed or was convicted and sentenced on the 

offenses.  The changes do not merely adjust the date at 

which Singh might first become eligible for early 

release, they altogether eliminate the early release 

opportunities the law previously afforded him.”   

 

(Supp. App. 109:18) (emphasis added).  The court of 

appeals found that with the enactment of the 2011 act, there 

is “no opportunity for early release based upon WIS. STAT. 

§§ 302.113(9h) and 304.06(1)(bg)3. (2009-10), or to earn 

early release based upon PAT while in a prison after 

August 3, 2011, under §§ 302.113(2)(b) or 

304.06(1)(bg)1.” (id.) (emphasis added).   

http://web2.westlaw.com/find/default.wl?rs=WLW14.04&pbc=D5ACD7E7&vr=2.0&findtype=Y&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&tf=-1&ordoc=2000085133&mt=112&serialnum=1990096208&tc=-1


 

 

 

- 15 - 

But Morales imposed stricter requirements for an ex 

post facto claim:  that now there must be an actual increase 

in the penalty by which the crime is punishable, rather than 

merely a reduction or elimination of the opportunity to 

obtain early release from the punishment imposed.  514 

U.S. at 506 n.3.  And the State submits that the 2011 act, 

which eliminated PAT, does not violate the ex post facto 

clause because the elimination of “opportunities” for early 

release does not increase Singh’s penalty for his crimes.  

The 2011 act did not increase the statutory punishment 

imposed for Singh’s offenses.  The fact that early release 

opportunities were not available to him after August 3, 

2011, does not make his statutory punishment more 

onerous. 

 

Finally, as applied to Singh, his penalty was not 

increased beyond what was prescribed by the repeal of 

portions of 2009 act because he was never eligible to earn 

PAT during the effective dates of those statutes. He was 

never eligible to earn PAT as he did not serve a day in 

prison until January 4, 2012, which was months after Wis. 

Stat. §§ 302.113 and 304.06 (2009-10) were repealed. 

 

For the above reasons, the State respectfully 

requests that this court grant its cross-petition for review. 
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CONCLUSION 

 For the reasons set forth above, the State requests 

that this court grant the State’s cross-petition for review 

and deny Singh’s petition for review. 

 

 Dated this 9th day of May, 2014. 

 

 Respectfully submitted, 

 

 J.B. VAN HOLLEN 

 Attorney General 

 

 

 

 SARA LYNN LARSON 

 Assistant Attorney General 

 State Bar #1087785 

 

 Attorneys for Respondent- 

 Respondent-Cross-Petitioner 

 

Wisconsin Department of Justice 

Post Office Box 7857 

Madison, Wisconsin 53707-7857 

(608) 266-5366 

(608) 266-9594 (Fax) 

larsonsl@doj.state.wi.us 
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CERTIFICATION 
 

 I hereby certify that this petition conforms to the 

rules contained in Wis. Stat. § 809.62(4) for a petition for 

review produced with a proportional serif font.  The 

length of this petition is 1,225 words. 
 

 Dated this 9th day of May, 2014. 

 

 

 

 _________________________ 

 Sara Lynn Larson 

 Assistant Attorney General 
 

 

CERTIFICATE OF COMPLIANCE 

WITH WIS. STAT. § (RULE) 809.62(4)(b) 
 

I hereby certify that: 
 

 I have submitted an electronic copy of a petition 

for review, excluding the appendix, if any, which 

complies with the requirements of Wis. Stat. §§ (Rules) 

809.62(4)(b) and 809.19(12). 
 

I further certify that: 
 

 This electronic petition for review is identical in 

content and format to the printed form of the petition for 

review filed as of this date. 
 

 A copy of this certificate has been served with the 

paper copies of this petition for review filed with the 

court and served on all opposing parties. 
 

 Dated this 9th day of May, 2014. 

 

 

 

  ___________________________ 

  Sara Lynn Larson 

  Assistant Attorney General 
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