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Petitioner Brian I. Harris, by his attorney, Kathleen M.

Quinn, petitions the Court to accept for review the decision of the

Wisconsin  Court of appeals affirming his conviction and sentence

in the Kenosha C ounty Circuit Court - - State v. Harris, Appeal

No. 2014AP1767-CR, slip op. (Wis. Ct. App. December 30, 2015).

(App. 6:1-13 ).  This petition is submitted p ursuant to §809.62(1r),

Stats..

ISSUES PRESENTED

1.  Is a defendant deprived of his constitutional right

against self-incrimination and his rights guaranteed by the

Fifth and Fo urteenth Amendments to the United States

Constitution and Article I, § 8 of th e Wisconsin

Constitution by the admission at trial in the state’s case-in-

chief of his unwarned custodial statements m ade in

respon se to law enforcement’s  asking fo r a statem ent?

Trial court:   No. 

Court of Appeals: No.  
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CRITERIA OF §809.62(1R) UPON WHICH 

PETITIONER RELIES

The court of appeals’ decision is in conflict with controlling

opinions of the United States Supreme Court and, therefore,

supreme court review should be granted pursuant to §

809.62(1r)(d).   Specifically, the court of appeals ’ decisio n is in

conflict with Rhode Island v. Innis, 446 U.S. 291, 100 S. Ct. 1682

(1980) and its progeny. 

The Court should accept this petition for review to clarify

that law enforcement’s request for a s tatement from a person  in

custody is an  interrogation for purposes of Miranda.  

The Court should accept the petition in order to consider

whether it is reasonable for law enforcement to claim surprise

that a request for a statement from a person in custody and

without Miranda warnings produces an incriminating response.

 For the benefit of  courts and police , this Court should  grant

this petition so that the vitality of Miranda as a necessary

prerequisite to a request for a statement from a person in custody

can be reinforced and so that police can  know  that to initiate an
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interview with a request for a statement before Miranda warnings

is not at all reasonable. 

STATEMENT OF TH E CASE

On or about August 19, 2011, Brian Harris was charged by

criminal complaint with one count of burglary of a building or

dwelling as a repeater in violation of §§ 943.10(1m)(a),

939.50(3)(f), and 939.62(1)(c), Stats. (Count One); one count of

possession of burglarious tools as a repeater in violation of §§

943.12, 939.50(3)(i), and 939.62(1)(b), Stats. (Count Two); one

count of criminal damage to property as a repeater in violation of

§§ 943.01(1), 939.51(3)(a ), and 939.62(1)(a ), Stats. (Count Three);

and one count of criminal trespass as a repeater in  violation of §§

943.14, 939.51(3)(a), 939.62(1)(a), Stats. (Count Four).  (Criminal

Complaint, R1, App 2:1-4)  In support of the repeater allegations

invoked by § 939.62(1)(a) , Stats.,  the probable cause section of the

complaint alleged that Harris was previously convicted of theft

in 2009; theft and possession of an illegally obtained prescription

in 2009; and a violation of harassment restraining order,

disord erly conduct, and misdemeanor bail jumping in 2007 in



1 Harris’s probation has since been revoked and he was sentenced after revocation
on January 23, 2014.  This appeal does not concern the sentence imposed after
revocation. 
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Kenosha County Circuit Court cases 2008CM2389, 2008CF876,

and 2007CM210, respectively.  

On May 3, 2013, an amended information w as filed by

which Harris was charged with the same four offenses set forth

in the criminal complaint. R35. On M ay 6, 2013, H arris proceeded

to jury trial.  (Transcript, Jury Trial, 05/06/13, R96).  On May 8,

2013, the jury returned verdicts of guilty on all four counts.

(Transcript, Jury Trial, 05/08/13, R98:141-45; Verdicts, R38, R39,

R40, R41; Judgment of Conviction, R49, Ap p 1:1-3).  

On July 17, 2013, Harris w as sentenced.  (Transcrip t,

Sentencing, 07/17/13, R101).  The court w ithheld  sentences on all

counts  and put Harris on probation for 30 months on Coun ts 1

and 2 and for 24 months on Counts 3 and 4.  R101:29-31; R49, App

1:1-3).1
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The Court of Appeals denied Harris’s appeal by decision

dated December 30, 2015.  State v. Harris, Appeal No.

2014AP1767-CR, slip op. (Wis. Ct. App. December 30, 2015)

STATEMENT OF FACTS

Jury Trial

In the early morning hours of August 13, 2011, R97:74-75,

the occupant of 1123 63rd Street in Kenosha called the police

regarding noise coming from the attached townhouse unit at 1121

63rd Street.  R97:63, 64, 65 . 

Officer Niebuhr arrived at about 3:22 a .m.. R97: 74-75.  He

went inside the caller’s home at 1123 63rd Street to listen to the

noise coming from the connected townhouse apartment. R97:75.

He heard a loud, constant, fairly rhythmic clanging of metal that

was continu ous for several min utes.  R97:76. 

Niebuhr went to the back of the house and found the back

door locked.  R97:77.  A screen from one of two small windows

going into the kitchen area was on  the ground, and the latch on

the top of that window was unlocked and the glass cracked.

R97:77. 
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Officer Gonzalez arrived and entered the window in the

back and let Niebuhr into the kitchen area of the house.  R97:78.

As soon as both officers were in the kitchen making noise by

walking on the kitchen floor, the metal clanging noises stopped.

R97:78. 

Niebuhr and Gonzalez then started down the stairs into the

darkened basement, calling for anyone in there to come out and

show their hands.  R97:80, 81.  They got no response.  R97:80.  As

the officers were still on the stairs, they saw a pair of feet sticking

out from another staircase that was in the basement.  R97:80.

They got no response when they directed the person to come out

with hands up.  R97:81.  The officers made their way over to the

other staircase and saw Brian Harris seated there.  R97:81.  He

came out and was arrested.  R97:81.  He was wearing a pair of

black work-style  gloves on his hands.  R97:83. 

Niebuhr saw there was copper piping on the floor that

appeared to have com e from  the basement ce iling.  R97:82.  There

was also a d uffel bag on  the floo r with  tools in it including a saw
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with replacement blades, a bolt cutter type of tool, several

crowbars, a couple of flashlights and a large garbage bag.  R97:82-

83.  

Harr is was b rought out  to Niebuhr ’s squad car.  R97:83.

The next morning at about 9:00 a.m., Detective Buchanan went to

the jail to interview Harris.  R97 :142, 153.  H arris was brought to

Buchanan in a common area, R97:143, in a hallway, outside of the

interview room s.  R97:151.  Buchanan asked Harr is if he w ould

like to give a statement to which Harris responded something

like,“They caught me, man, I got nothing else to say.”  R97:151. 

After admission of the statements attributed to him by

Niebuhr and Buchanan during the state’s case-in-chief, H arris

testified at trial.  R97:191-217. He told the jury he recalled

drinking alcohol throughout the afternoon and all during the

evening of August 12, 2011 with his friend, Mark Handy, at

Hand y’s house and also at a bar to which the men walked called

Carl and D oug’s .  R97: 191-195.  He very faintly recalled leaving

the bar with Handy at about 2:30 a.m. on August 13, 2011.
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R97:194, 203.  He walked in the direction of his friend Sherman

Taylor’s  house on 64 th Street where he planned to stay.  R97:194,

204.  Harr is could  not recall what happened  when  he got to

Taylor’s  house because he was intoxicated.  R97:195.  He did not

recall if he made it to Taylor’s.  R97:217.  The next thing Harris

remembered was a police officer standing over him in a house

and the officer telling Harris he was in a house he should not

have been in. R97:195-96.  He recalled being handcuffed by that

officer and then recalled nothing else until he was awakened, at

the jail, by a detective .  R97:196.  

On cross-exam ination, Harris explained he did not know

anyone who owned  1121 63rd Street no r anyone that ever lived

there. R97:206.  He knew nothing a t the place be longed to him

and he knew he did not have consent to be in the house at 1121

63rd Street or to damage anything there.  R97:205, 206.  Because of

the alcohol he drank, Harris did not remember damaging or

cutting any piping.  R97:206. He did not remember any of the

incident.  R97:206.  He believed it was dark inside and he never



9

had a flashlight.  R97:209.  He never heard banging noises inside

the house.  R97:209 .  

According to Harris, he drank alcohol every time he saw

Handy.  R97:202.  During the summer of 2011, Harris saw Handy

four or five days out of a week.  R97:202.  Sometimes there  were

times Harr is could  not remember.  R97:203.  Harris drinks

excessively but it is not a problem.  R97:209.  He is a functional

alcoholic.  R97:209.  During the spring and summer of 2011,

Harris did have  a problem with a lcohol.  R97:210.  

Harr is did not bring a duffle bag of tools with him to Carl

& Doug’s.  R97:198. Harris did not own any o f the items - - the

duffel bag, the tools, the crowbars, the bolt cutter, the gloves - -

that were found at the house.  R97:198-99. 

Harr is did not remember going into the house.  R97:198.

Harris did not intend to go into it.  R97:199-200.  He did not

intend to break anything nor take anything from the house when

he did  enter .  R97:199.  
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The suppression motion

Prior to trial, counsel for Harris filed a motion to suppress

statements attributed to him at the scene of his arrest and later at

the jail.  R32, App 3:1-2.  The motion sought suppression of

Harris’ statements because required Miranda warnings were not

given at the scene o f his arrest nor at the jail and, under the

totality of the circumstances, his statements were not voluntary.

R32, A pp 3:1 -2.  

On the day of trial, an evidentiary hearing was held on the

motion.  R96: 4 -33.  At the hearing , Niebuhr testified about

statements he attributed to Harris at the scene of his arrest (which

are not at issue in this petition), and Buchanan testified about the

statement he attr ibuted  to Harris at the Kenosha County Jail

several hours after h is arrest. R96: 5-18, 19-21. Harris did not

testify at the suppression hearing. R96.

Buchanan testified at the suppression hearing, “I went

there [to the jail] with the intention of asking Mr. Harris if he

would like to come with me to the detective bureau to be

interviewed.  I asked him if he would, and he stated to me
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something to effect that th ey cau ght me, what’s the  point .”  (R96:

19-20).  (At trial, Buchanan testified, “I reviewed the reports and

went to the jail where I attempted to speak to the defendant

(R97:143). . . . I asked to speak to the defen dant, and the jailers

brought him out in kind of the common area where I spoke to

him (R97:144) . . . . I asked the defendant if he would like to give

me a statement, and he said, they caught me man, I got nothing

else to  say.” (R97:144).  

The conversation, which was not videotaped or recorded,

ended there . R96:20, 21.  It took place on the main  floor of the jail

just outside the interview rooms.  R96:20.  Harris had been

escorted to that spot by a  jail guard.  R96: 20-21.  

ARGUMENT

The Fifth Amendment to the United States Constitution

(applicable to the states by the Fourteenth Amendment), and

Article  I § 8 of the Wisconsin Constitution guarantee that no

person will be compelled to incriminate himself in a criminal

case.  “To protect this privilege against self-incrimination, the law

forbids police from interrogating suspects held in custody unless
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the subject of the  questioning is first advised  of his . . . right to

remain silent, i.e., given the Miranda warnings.”  State v. Ezell,

2014 WI App 101, ¶ 8 , 357 Wis. 2d 675, 855 N.W.2d 453, citing

State v. Torkelson, 2007 W I App 272, ¶11, 306  Wis. 2d 673, 743

N.W.2d 511.  Statements obtained via custodial interrogation

without the Miranda warnings are inadmissible against the

defen dant a t trial.  Id.  

The Supreme C ourt in  Miranda v. Arizona, 384 U.S.436, 86

S.Ct. 1602 held:

[W]hen an individual is taken into custody or

otherwise depr ived of his freedom  by the  authorities in any

significant way and is subjected to  questioning . . . [h]e

must be warned prior to any questioning that he has the

right to remain silent, that anything he says can be used

against him in a court of law, that he has the right to

presence of an attorney, and that if he cannot afford an

attorney one will be appointed for him prior to any

questioning  if he so  desires.  Id., 384 U.S. at 478-79.  

Failure to comply with these constitutional safeguards

renders the person’s statements inadmissible against that person.

Id.
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Law enforcement officers must administer Miranda

warnings at the first moment an individual is subjected to

“custodial interrogation.”  Miranda, 384 U.S. at 444.  In other

words, police must read the Miranda warnings to any person

who is both “in custody” and under “interrogation.”  State v.

Armstrong, 223 W is. 2d 331, ¶29, 588 N .W.2d  606 (W is. 1999).  

Interrogation includes the express qu estioning of a  suspect

and conduct or words that are the functional equivalent of

express questioning .  State v. Fischer, 2003 WI App 5, ¶ 24, 259

Wis. 2d 799, 656 N.W.2d 503, ¶  24. The functional equivalent of

express questioning is “any word s or actions on the part of the

police (other than those normally attendant to arrest and custody)

that the police should know are reasonably likely to elicit an

incriminating response from the susp ect.” Id., ¶ 25, quoting State

v. Cunningham, 144 Wis. 2d 272, 278, 423 N.W.2d 862 (1988).  “[I]f

an objective observer (with the same knowledge of the suspect as

the police  officer) could , on the sole b asis of hearing  the officer ’s

remarks or observing the officer’s conduct, conclude that the
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officer’s conduct or words would be likely to elicit an

incriminating response, that is, could reasonably have had the

force of a question on the suspect, then the conduct or words

constitutes interrogation.”  Fischer, ¶ 27.  

The seminal case on interrogation is Rhode Island v. Inn is,

446 U.S. 291 (1980).  Under Innis:

“. . . [T]he Miranda safeguards come into play whenev er a

person in custody is subjected to either express questioning

or its functional equivalent.  That is to say, the term

“interrogation” under Miranda refers not only to express

questioning, but also to any words or actions on the part of

the police (other than those normally attendant to arrest

and custody) that the police should know are reason ably

likely to elicit an incriminating response from the suspect .”

Innis, 446 U.S. at 300-301.  

The latter portion of this definition focuses prim arily upon

the perceptions of the suspect, rather than the intent of the police.

Id. at 301.  “This focus reflects the fact that the Miranda safeguards

were designed to vest a suspect in custody with an added 
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measure of protection against coercive police practices, without

regard  to objective proof of the  underlying intent of the  police .”

Id.

Wisconsin  adopted the Innis test in State v. Cunningham, 144

Wis. 2d 272, 276-82, 423 N.W.2d 862 (1988).  In Cunningham, the

Wisconsin Supreme Court stated:

Even where the officer testifies that his or her actions had

some purpose other than interrogation, the action must be

viewed from the suspect’s perspective to determine

whether such conduct was reasonably likely to elicit an

incriminating response.  Cunningham, 144 Wis. 2d at 279-80.

Buchanan’s question, regardless of his own stated purpose,

had the force of exactly what it was - - a question - - and it elicited

a responsive  answer that objectively could have been anticipated

- - an incriminating response. Had Buchanan asked Harris if he

wanted a glass of water and Harris blurted out, “I got caught,”

that would be a nonresponsive incriminating  answ er not likely to

be objectively anticipated.  The question Buchanan p osed could

be and was objectively understood by Harris as a request for a
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statement.  His incriminating response should have easily and

objectively been anticipated.  

The Court of Appeals decision

The Court of A ppeals affirmed the trial court’s denial of

Harris’s motion to suppress the statement made to Buchanan,

stating that Buchanan’s  questioning  of Harris, “did not constitute

‘interrogation,’ and thus the detective did not err in failing to

provide Harris the Miranda warnings.”  State v. Harris, Appeal

No. 2014AP1767-C R, slip op., ¶1 (Wis. Ct. App. December 30,

2015)

The Court of Appeals noted that the precise word choice by

Buchanan in asking Harris the question about his willingness to

provide a statement is unknowable.  S lip op. ¶ 22.  Of course, this

is due entirely to the fact that Buchanan chose  to com mence his

questioning without recording the questioning.  Nevertheless,

and in the face of Buchanan’s own admission at trial that the

message he conveyed to Harris was, “Do you want to make a

statement?” - -  the Court of Appeals divining in its “conclusion
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that the message Buchanan in fact conveyed to Harris was not

reasonably  likely to lead to an incriminating response and did not

constitute interrogation.”  Slip op. ¶22.  

The C ourt of App eals sta ted: 

“Wh ile one could argue, from  a practica l standpoint,

Buchanan should have just ‘played it safe’ and provided

Harr is the Miranda warnings prior to saying a single word

to him, Buchanan’s actual approach is understandable.  If

Harris rejected Buchanan’s overture to cooperate and

provide a formal statement - - as Harris essentially did

when he responded to the effect of ‘I got caught, man, that

is there’s nothing else to say’ – there would be no

subsequent interrogation requiring the Miranda warnings.

Of his ow n volition, Harris chose to communicate ‘no’ to

Buchanan in a foolish manner - - leading ‘there’s nothing

else to say’ with ‘I got caught’ - - that provided  the State

with additional evidence to use against him at trial.”  Slip

op. ¶24.  

The Court of Appeals decision is in conflict with the Innis

decision in that it fails to take into account that Harris’s statement

to Buchanan was reason ably perceived by  Harr is to be a request

for a statement on the spot, made of him while he was in custody,

and to which he responded.  Without the Miranda warnings, it is

remarkable  that the Court would attribute foolishness to Harris

for responding to the requ est for a statement with a direct
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responsive statem ent; Miranda requires that the risk law

enforcement takes by making such a request for a statement

before providing Miranda warnings is unreasonable on the part

of law enforcement. 

Under Innis, the request for the statement, directed at

Harr is while he was in custody and hours after his arrest and

booking, was not ministerial.  It was an interrogation under Innis.

The Supreme Court should grant review  of this case  in

order to underscore for the police and courts that questioning of

a person in custody as to whether or not he wants to provide a

statement is interrogation versus merely ministerial questioning

and that officers and detectives sh ould cannot reasonably  claim

to be surprised that a request for a statement elicits inculpatory

statements.  Failure to so hold may embolden or confuse police

such that, in  the wake  of Harris , they are more likely to undertake

the initial stage of interrogations w ithout  Miranda warnings but,

instead, to lead off w ith the question, “W ould you like to make a

statement.”    
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CONCLUSION

 The C ourt should  accept this petition for review to clar ify

that law enforcement’s request for a statement from  a person in

custody is an interrogation for purposes of Miranda and

consistent with Innis.  

For the benefit of courts and police, this Court should grant

this petition  so that the vitality of Miranda as a necessary

prerequisite to a request for a statement from a person in custody

can be reinforced and so that police can know  that to  initiate an

interview with a request for a statement before Miranda warnings

is not at all reasonable. 

Dated this 29th day of January, 2016.

Respectfully submitted:

                                                        

Kathleen M. Quinn

State Bar Number 1025117

Mailing Address:

Kathleen M. Quinn, Attorney at Law

207 East Buffalo Street, Suite 514

Milwaukee, WI 53202

414-765-2373; Fax: 414-765-0828
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CERTIFICATIONS

I hereby certify that the petition for review and the

appendix filed with this petition for review co nform to

§809.62(4)(a), Stats., as to form and certification.  The petition is

prepared in proportional font and is 3,272 words in length

according to the word count function of the word processor

availab le in W ordPerfect  9.  

Additionally, pursuant to I certify that I have filed an

electronic version of this  petition in p df form at, in compliance

with §809.62(4)(b), Stats..  The text of the electronic copy of the

brief is  identical to the  text of  the paper copy of  the br ief.   

As part of the paper version of the petition, an appendix is

filed that complies with §809.62(2)(f), Stats ., containing the

decis ion and op inion of the court o f appea ls, the judgments ,

orders, findings of fact, conclusions of law of the circuit court

necessary for an understanding of the petition, and any other

portions of the record necessary for an understanding of the

petition .  

I further certify that if the record is required by law to be

confidential, the portions of the record included in  the append ix

are reproduced using firs t names and last in itials instead of full

names of persons, specif ically including juveniles and parents of

juveniles, with a notation that the portions of the record have

been so reproduced to preserve confiden tiality and w ith

appropriate references to the record.

I am not filing an electronic version of the appendix.

Signed:

                                             

Kathleen M. Quinn

State Bar No. 1025117
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