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STATEMENT OF THE ISSUES 

I. WHETHER AN OFFICER’S JUSTIFICATION TO 

SEARCH IS OBJECTIVELY REASONABLE WHERE 

THE SUSPECT IS NOT OBSERVED DOING OR 

SAYING ANYTHING SUSPICIOUS, BUT 

COOPERATING IN CIRCUMSTANCES THAT THE 

OFFICER BELIEVES ARE SUSPICIOUS? 

The court of appeals upheld the denial of 

Floyd’s motion to suppress the evidence obtained 

through a search during a traffic stop, by holding 

that the officer’s decision to extend the stop to 

conduct a search of the driver, who was cooperative 

and did nothing suspicious, was reasonable based 

solely on the presence of air fresheners in a car with 

tinted windows and the fact that the officer pulled 

Floyd over in a high-crime area. 

II. WHETHER COUNSEL RENDERED INEFFECTIVE 

ASSISTANCE BY FAILING TO PRESENT 

ADDITIONAL EVIDENCE TO SHOW FLOYD DID 

NOT PROVIDE VALID CONSENT? 

The court of appeals upheld the circuit court’s 

ruling that trial counsel was not ineffective for failing 

to present evidence on the question of Floyd’s consent 

to the search, where the second officer who was at the 

scene reported that the officer who did the search 

merely advised the driver he was going to search, by 

finding that the second officer could not really hear 

what the officer said to Floyd and the evidence was 

not significantly inconsistent with the testimony of 

the officer who did the search.  
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STATEMENT OF CRITERIA FOR REVIEW 

The question raised by this petition concerns 

the minimum boundaries of what constitutes 

reasonable suspicion to support a search during a 

traffic stop. The court of appeals recognized that this 

was a “close case,” but chose the wrong side of the 

line considering prior decisions of this State (and 

those of other jurisdiction), which show that the facts 

in this case amounted to nothing more than a hunch.  

It is uncontested that Floyd was cooperative, 

did nothing or said nothing suspicious, the officer did 

not observe any drugs or guns, or even suspect that 

that he did. Floyd was pulled over for a minor traffic 

violation while travelling next to the S.C. Johnson 

Wax facility in Racine, which the officer testified was 

a high-crime area, and upon approaching the car he 

observed tinted windows and air fresheners on every 

vent. Based on the air fresheners and tinted 

windows, along with the area of the stop, the court of 

appeals held the officer’s suspicion was of criminal 

activity was reasonable.  

This case meets the criteria for review because 

the court of appeals published opinion presents a 

dramatic departure from the prior cases of this state. 

See Wis. Stat. § 809.62(1r)(a), (d). Case after case 

finds that the suspicion necessary to support a search 

is reasonable only where the officer either observes 

contraband and/or the driver does something 

suspicious. Both of those critical pieces of information 

are missing here, and for that reason, this Court 

should review the court of appeals published decision 

in this case. Likewise, review would clarify for 

officers of this case that the liberty of Wisconsin 

citizens cannot be infringed absent articulable facts 

relating to the person or actual contraband. See Wis. 

Stat. § 809.62(1r)(c)(3). 

Finally, as to the second issue, this Court 

should grant review to clarify the impact of consent 
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in this case. A second officer who was at the scene 

testified that his police report was about the traffic 

stop was accurate, and that report indicated that the 

officer conducting the search advised Floyd he was 

going to perform the pat down, a term which shows 

that Floyd was not asked, but was told that he was 

going to be searched. Although Floyd’s counsel 

included this fact in his written motion, he failed to 

present this fact at the hearing on the motion to 

suppress. Floyd contends that counsel’s failure to 

include the fact at the hearing is not consistent with 

the established principles of ineffective assistance, 

and clarity from this Court is necessary. See Wis. 

Stat. § 809.62(1r)(c)(3). 

 

STATEMENT OF THE CASE 

Lewis Floyd was convicted upon plea of no-

contest to possession with intent to deliver a 

controlled substance. (15:1; App. 25). Floyd was 

sentenced to six years of imprisonment, but the 

circuit court withheld the sentence and imposed three 

years of probation instead. (15:1-2; App. 25-26); (27-

B1:15-16). The evidence supporting the plea was 

based entirely on a search of Floyd performed by an 

officer during a traffic stop. (1:2); (25:8-9, 11-12); 

(27A:6-7). 

Before entering his plea, Floyd filed a motion to 

suppress, arguing that the officer lacked sufficient 

facts to support a reasonable suspicion to prolong the 

stop and conduct the pat-down search. (7:1-9); (8:1-6). 

At the hearing on the motion to suppress, the officer 

candidly admitted that he assumes everybody has a 

                                                      
1 The record has two items labeled as #27. The first 

instance, corresponding to the transcript for proceedings on 

1/6/14, is labeled by counsel as 27A. The second instance, 

corresponding to the transcript for proceedings on 3/18/14, is 

label by counsel as 27B.  
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weapon, and that he searches everyone that steps out 

of the car during a traffic stop. (25:18). He also 

described other facts that led him to believe there 

were drugs in the car, including that Floyd’s car had 

air fresheners in every vent and tinted windows, it 

was 6:45 p.m., Floyd was alone, and Floyd was from 

Kenosha. (25:13, 23). The circuit court denied the 

motion, finding that the officer had reasonable 

suspicion that there were drugs in the car to support 

a search of Floyd and that Floyd voluntarily gave his 

consent anyway. (25:29-32; App. 21-24). 

Floyd filed a postconviction motion arguing 

that his trial counsel had failed to submit evidence 

that showed his consent was not validly given, 

specifically a police officer’s statement from his report 

that the officer who did the search advised Floyd he 

was going to search him (as opposed to asking Floyd). 

(19:1-21). The circuit court concluded that Floyd’s 

counsel was not ineffective because the additional 

evidence was not clearly contradictory to what the 

officer who did the search testified to at the motion 

hearing, and thus it would have not have altered the 

outcome of the motion. (28:27-30; App. 28-31). 

On appeal, Floyd argued that (1) the officer 

lacked reasonable suspicion to support his search of 

Floyd and (2) counsel was ineffective for not 

providing the additional evidence to show Floyd’s 

consent was not voluntary.  

On the first issue, the court of appeals stated 

that while this was “a very close call,” the officer’s 

suspicion was reasonable because the officer observed 

several air fresheners in the car, the car windows 

were tinted, and the officer pulled Floyd over in a 

high-crime area. State v. Floyd, 2016 WI App 64, 

¶¶16-17, __ Wis.2d __, __ N.W.2d __ (App. 8-10) 

(hereinafter “Opinion”). In addition, even if the stop 

was prolonged and lacked reasonable suspicion, Floyd 

nonetheless consented to the search. Opinion at 
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¶¶11-12 (App. 11-12). On the second issue, the court 

concluded that Floyd’s counsel was not ineffective by 

failing to present the additional evidence concerning 

consent for the reasons given by the circuit court. 

Opinion at ¶¶26-27 (App. 15). 

In a concurrence, Presiding Justice Reilly 

reasoned that “given the law we are obligated to 

follow” he supported the majority opinion, but 

concluded that the law followed in this case resulted 

in justifying “improper means” to accomplish the 

ends. Opinion at ¶28 (App. 17). The concurrence 

voiced the concern that Floyd was a young black male 

and that the judicial system has “tacitly accepted, 

condoned, and blessed the profiling of our citizens by 

taking age and color of skin into the ‘objectively 

reasonable suspicion’ test.” Opinion at ¶¶30-31 (App. 

17-18).  
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ARGUMENT 

I. THE COURT OF APPEALS’ PUBLISHED OPINION 

OVERSTEPPED THE BOUNDS OF ESTABLISHED 

LAW BY WINNOWING THE REASONABLE 

SUSPICION STANDARD TO THE POINT OF 

PERMITTING SEARCHES BASED ON HUNCHES.   

As to the officer’s reasonable suspicion in this 

case, there is no dispute about the facts, and so the 

question of reasonable suspicion in this case turns 

entirely on the law; specifically, when an officer’s 

suspicion is sufficient to be “reasonable.” Up until 

now, Wisconsin cases have upheld an officer’s 

suspicion as reasonable when the officer observed (or 

thought he observed) contraband and/or the suspect 

was acting suspiciously. See e.g. State v. Allen, 226 

Wis.2d 66, 68, 75-77, 593 N.W.2d 504 (Ct. App. 1999); 

State v. Malone, 2004 WI 108, ¶¶7-10, 35-36, 274 

Wis.2d 540, 683 N.W.2d 1. But here, for the first 

time, the court of appeals has given the police in this 

State the ability to pat a person down without any 

observation of suspected contraband or the defendant 

doing anything suspicious.  

In this case, the officer initiated the stop 

because he observed that the car’s registration was 

suspended. (25:4). It is uncontested that during the 

stop: Floyd was cooperative; Floyd did not give 

inconsistent or unbelievable information to the 

officer; Floyd did not act nervous or make furtive 

movements; the officer did not smell or see any 

controlled substance; the officer did not see any drug 

paraphernalia; and the officer did not have any 

indications of weapons. (25:4-5, 13, 14, 18).  

The officer testified that he assumes that 

everyone had a weapon and he wanted to search 

Floyd for his own safety, which of course is not a 

valid basis to support a search. State v. Mohr, 2000 

WI App 111, ¶16, 235 Wis.2d 220, 613 N.W.2d 186 

(protective search unreasonable where it is performed 
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as a “general precautionary measure, not based on 

the conduct or attributes of [the defendant]”). 

Ultimately, the circuit court upheld the officer’s 

search as reasonable because there were air 

fresheners “all over the place,” it was 6:45 p.m., Floyd 

was alone, Floyd was from Kenosha, and “another 

one.” (25:29, 30). Not surprisingly, the court of 

appeals did not rely on many of these supposed 

justifications. Opinion at ¶15 (App. 8). In the end, the 

court of appeals upheld the search because Floyd’s 

car had tinted windows, air fresheners on the vents, 

and the officer pulled Floyd over for a simple traffic 

violation in a high-crime area. Opinion at ¶16 (App. 

8-10).  

 Consequently, the court of appeals’ published 

opinion permits officers of this State to conduct a 

search of persons in circumstances where the officer 

does not see any contraband (or even believes he sees 

something that could be contraband) and/or where 

the suspect does not do or say anything suspicious. It 

is the absence of these two types of observations that 

makes this case an outlier and inconsistent with the 

cases of this State.  

 Many cases, including those cited by the State 

and the court of appeals, include situations where 

some of the following are present: the driver is 

uncooperative; the driver makes furtive movements 

or acts nervous; the driver and/or passengers give 

inconsistent or unbelievable stories; the officer has 

prior knowledge that the driver has been involved in 

criminal activity; and/or the driver does more than 

simply operate a car in a high-crime area. See e.g. 

Allen, 226 Wis.2d at 68, 75-77 (Ct. App. 1999) 

(suspect was observed having brief contact with a car 

late at night in an area under police surveillance); 

Malone, 2004 WI 108, ¶¶7-10, 35-36 (occupants gave 

inconsistent travel plans, continually put their hands 

in their pockets contrary to the officer’s instructions, 

they had drug-related offenses and appeared 
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nervous); U.S. v. Branch, 537 F.3d 328, 338 (4th Cir. 

2008) (driver provided inaccurate information, the 

driver and passenger acted nervous, and the driver 

had prior contact with an open-air drug market); 

Sims v. State, 98 S.W.3d 292, 296 (Tex. Crim. App. 

2003) (driver acted nervous, provided an internally 

inconsistent story, and put hands up in the air 

without being asked to do so); U.S. v. Quintana-

Garcia, 343 F.3d 1266, 1271-74 (10th Cir. 2003) 

(vehicle with Mexican plates stopped on a local road 

commonly used by smugglers, and driver drove in a 

suspicious manner consistent with a “bailout” 

maneuver).  

But the suspicious actions of the drivers in the 

above-cited cases are absent in this case, and that 

absence is what renders the basis for the search in 

this case nothing more than a hunch. Observations 

about the surrounding circumstance are certainly 

relevant, but they are not enough in the absence of 

observations about the driver in particular or 

observation of possible contraband. Before an officer 

can perform a search, it must reasonable considering 

the conduct or attributes of the person to be searched. 

See Mohr, 2000 WI App 111, ¶16.  

In particular to air fresheners, this Court has 

already indicated the same principle before in 

Malone. In that case, this Court concluded there were 

facts beyond the air fresheners to support an 

objectively reasonable suspicion by noting the 

following: the occupants gave inconsistent accounts of 

their travel plans, including plans to go to a rave 

party; the driver and passenger continually put their 

hands in their pockets during the field interview 

contrary to the officer’s instructions; the occupants 

had drug-related offenses; and all three occupants 

appeared nervous. Malone, 2004 WI 108, ¶¶7-10. 

Other courts have agreed that more than the 

presence of air fresheners is necessary to arouse a 

reasonable suspicion. See e.g. Charity v. State, 132 
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Md. App. 598, 753 A.2d 556 (Md. App. 2000) 

(presence of 72 air fresheners and inconsistent 

answers on travel plans between driver and 

passenger was insufficient to form a reasonable 

suspicion). Thus, the court of appeals’ decision in this 

case to focus on air fresheners, alongside the tinted 

windows and location of the traffic stop, requires 

correction by this Court because it is not enough to 

constitute a reasonable suspicion.  

This case is also a viable candidate to address 

the minimum bounds of what constitutes reasonable 

suspicion because of how critical it is to the outcome 

of the case. While the court of appeals held that the 

traffic stop was not unduly prolonged and the search 

was supported by Floyd’s consent, these concerns 

disappear once it is shown that the officer lacked a 

valid basis to prolong the stop at all. Opinion at 

¶¶11-12, 19 (App. 6, 11-12); see State v. Luebeck, 2006 

WI App 87, ¶¶7-10, 292 Wis.2d 748, 715 N.W.2d 639 

(actions taken by an officer when the seizure is not 

supported by reasonable suspicion are not valid). 

Here, the officer testified that he specifically withheld 

Floyd’s traffic tickets and identification so that he 

could search Floyd. These tactics improperly 

prolonged the stop and rendered Floyd’s consent 

involuntary, where the suspicion allegedly supporting 

the prolonged stop is lacking.  

Finally, the elephant in the room in this case is 

race; a point not lost on the concurrence in this case. 

Floyd contends that Justice Reilly is correctly 

concerned that courts interpreting what constitutes 

an objectively reasonable suspicion have effectively 

allowed racial profiling. Opinion at ¶¶28-31 (App. 17-

18). But Floyd maintains that, given the minimal 

facts in this case, and where improper racial profiling 

certainly appears present, prior cases do allow and in 

fact require suppression of the evidence, as set forth 

above.  
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This Court must address the legal question in 

this case to clarify the law and set firm the line 

where suspicion goes from reasonable to a hunch, 

where it is not tethered to the circumstances of the 

defendant. Otherwise, Justice Reilly’s concerns about 

racial profiling will only further erode the 

constitutional protections afforded to all Wisconsin 

residents.  

 

II. REVIEW IS APPROPRIATE TO ADDRESS 

WHETHER TRIAL COUNSEL RENDERED 

INEFFECTIVE ASSISTANCE BY FAILING TO 

PROVIDE AN IMPORTANT PIECE OF EVIDENCE 

SHOWING THE INVOLUNTARINESS OF FLOYD’S 

ALLEGED CONSENT. 

Floyd’s motion to suppress should have been 

granted for the reasons stated above. But to the 

extent the court of appeals upheld the circuit court’s 

denial of the motion to suppress because of Floyd’s 

consent, trial counsel was unreasonable.  The test for 

ineffective assistance has been addressed many times 

and is well-established. Strickland v. Washington, 

466 U.S. 668, 685-86, 104 S.Ct. 2052 (1984); State v. 

McDowell, 2004 WI 70, ¶30, 272 Wis.2d 488, 681 

N.W.2d 500. Nonetheless, this Court should also 

grant this petition to address the principles of 

ineffective assistance in the context of a motion to 

suppress.    

Again, Floyd maintains that the above issue is 

the reason for this Court to grant this petition, but 

the absence of available evidence at the hearing 

regarding involuntary consent shows an additional 

basis that the search in this case was 

unconstitutional. Counsel failed to present evidence 

that a second officer at the scene reported that the 

officer who did the search did not ask Floyd if he 

could be patted down, but that he told Floyd he was 

going to do so. (7:2-3). Thus, even if Floyd had 
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acquiesced to the pat-down, it was not free and 

voluntary consent if the officer indicated that he is 

going to search absent legal authority to do so, as 

opposed to asking for permission. See State v. 

Johnson, 2007 WI 32, ¶16, 299 Wis. 2d 675, 729 

N.W.2d 182.  

The court of appeals denied the claim by 

relying on the circuit court’s belief that the second 

officer did not really hear what the officer who did 

the search said. Opinion at ¶¶26, 27 (App. 15). But 

the record from the postconviction hearing shows 

that the second officer nevertheless agreed that his 

police reports were accurate and indicated that the 

officer who did the search advised Floyd that he was 

going pat Floyd down. (28:13-14). Also, at the 

postconviction hearing, the second officer initially 

testified the officer who did the search said he was 

going to pat Floyd down, as opposed to asking Floyd. 

(28:13-14). 

Counsel’s failure to present evidence that 

supports the defendant’s defense constitutes deficient 

performance. See State v. Jeannie M.P., 2005 WI App 

183, ¶¶11, 35, 286 Wis.2d 721, 703 N.W.2d 694. The 

court of appeals determination that it was not 

unreasonable performance in this case is contrary to 

that well-established principle. For that reason, this 

Court should grant this petition to correct the court of 

appeals published opinion on this point.  

 

  



CONCLUSION 

For the aforementioned reasons, Lewis 0. 
Floyd, Jr. respectfully requests that this Court grant 
his petition for review based on the facts and 
argument set forth above. 

Dated this 28th day of September, 2016. 

~$,---
Attorney for the Defendant-Appellant
Petitioner 
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I certify that this petition conforms to the rules 
contained in Section 809.19(8)(b) and (c) for a petition 
produced using a proportional serif font, minimum 
printing resolution of 200 dots per inch, 13 point body 
text, 11 point for quotes and footnotes, leading of 
minimum 2 points, maximum of 60 characters per 
full line of body text. The length of this petition is 
3060 words, as counted by the commercially available 
word processor Microsoft Word. 

I further certify that I have submitted an 
electronic copy of this petition, excluding the 
appendix, if any, which complies with the 
requirements of Section 809.19(12). 

I further certify that this electronic petition is 
identical in content and format to the printed form of 
the petition filed as of this date. A copy of this 
certificate has been served with the paper copies of 
this petition filed with the court and served on all 
opposing parties. 

tember, 2016. 

ichael Soukup 
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Petitioner 
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809.19(2)(a) and that contains, at a minimum: (I) a 
table of contents; (2) the findings or opinion of the 
circuit court; and (3) portions of the record essential 
to an understanding of the issues raised, including 
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circuit court's reasoning regarding those issues. 
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I further certify that this appeal is taken from a 
circuit court order or judgment entered in a judicial 
review of an administrative decision, the appendix 
contains the findings of fact and conclusions of law, if 
any, and final decision of the administrative agency. 

I further certify that if the record is required by 
law to be confidential, the portions of the record 
included in the appendix are reproduced using first 
names and last initials instead of full names of 
persons, specifically including juveniles and parents 
of juveniles, with a notation that the portions of the 
record have been so reproduced to preserve 
confidentiality and with appropriate references to the 
record. 

Dated this 28th day of Sen ember, 2016. 
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