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STATE OF WISCONSIN 
IN THE SUPREME COURT 

 
Appeal No. 2018AP203-W 

_________________________________________________ 
 

STATE ex rel. Ezequiel Lopez-Quintero, 
 
  Plaintiff-Appellant-Petitioner, 
 
 v. 
 
Michael A. Dittman, 

Warden of Columbia Correctional Institution, 
 
  Defendant-Respondent. 
_________________________________________________ 

 
PETITION FOR REVIEW  

_________________________________________________ 
 
 Ezequiel Lopez-Quintero, through undersigned 
counsel, asks this Court, pursuant to Wis. Stat. § 
809.62, to review the March 6, 2018 decision of the 
Wisconsin Court of Appeals, District II, denying a 
motion for reconsideration of its order denying ex parte 
his petition for writ of habeas corpus seeking to 
reinstate appellate deadlines due to ineffective 
assistance of counsel.  

STATEMENT OF THE ISSUE 

Can the Court of Appeals apply an 
irrebuttable presumption of prejudice and 
deny ex parte a sufficiently pled petition 
for writ of habeas corpus solely for 
untimeliness, under Wis. Stat. § 
809.51(2)? 
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 Relying on State ex rel. Smalley v. Morgan, 211 
Wis. 2d 795, 565 N.W.2d 805 (Ct. App. 1997), 
abrogated on other grounds by State ex rel. Coleman v. 
McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 
900, the Court of Appeals found Mr. Lopez-Quintero’s 
petition untimely, presumed prejudice based on the 
untimeliness, and denied the petition ex parte on that 
ground alone. App. 1.  
 
 No case has addressed Smalley’s irrebuttable 
presumption of prejudice when used to justify the 
summary dismissal of an allegedly untimely, but 
sufficiently pled, habeas petition. 
 

CRITERIA FOR REVIEW 
 
Review by this Court will clarify the law 
and provide guidance to the lower courts 
and litigants regarding the power of the 
Court of Appeals to summarily dismiss 
sufficiently pled habeas petitions for 
untimeliness under Wis. Stat. § 809.51(2). 
These issues are not factual in nature but 
are questions of law likely to recur unless 
this Court resolves them. Wis. Stat. § 
809.62(1r)(c)(3). 

 
 Smalley grants the Court of Appeals unbounded 
discretion to deny habeas petitions ex parte under Wis. 
Stat. § 809.51(2) for perceived untimeliness alone. The 
Court of Appeals applies an irrebuttable presumption 
that the untimely filing prejudices the State’s ability 
to respond. The Smalley presumption relieves the 
State of its usual burden to prove prejudice 
attributable to an unreasonable delay as an element of 
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the affirmative defense of laches.  
 
 Citing Wis. Stat. § 809.51(1), the Court of 
Appeals found that Smalley did not allege facts 
demonstrating that he “sought prompt and speedy 
relief,” nor did he allege any disability preventing him 
from making such a showing sooner. Smalley, 211 Wis. 
2d at 802. According to the Court of Appeals, § 
809.51(1), which sets out the allegations a habeas 
petition must contain, requires a showing of 
promptness and speediness. Id. Smalley justified the 
ex parte denial of the petition by presuming the State 
would be prejudiced in responding after an eight-year 
delay in filing. Id. at 803.  
 
 In Coleman, decided nearly a decade after 
Smalley, this Court held that the Court of Appeals had 
erred when it presumed the State was prejudiced by 
the petitioner’s 17-year delay in filing his habeas 
petition. State ex rel. Coleman v. McCaughtry, 2006 WI 
49, 290 Wis. 2d 352, 714 N.W.2d 900. Coleman 
explained that Smalley based its ex parte denial for 
untimeliness on equitable principles of habeas, rather 
than on the affirmative defense of laches. Id. at ¶ 25. 
However, Coleman never explained why the Court of 
Appeals could presume prejudice in the former, but 
not in the latter, context.  
 
 Mr. Lopez-Quintero, an inmate sentenced to life 
without the possibility of parole for first-degree 
murder, filed a habeas petition to reinstate the 
appellate deadlines waived by his trial counsel’s 
ineffectiveness. The petition was 16 pages in length 
and had five exhibits attached. It clearly met the 
express pleading requirements set out in Wis. Stat. § 
809.51(1). Nevertheless, the Court of Appeals 
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summarily dismissed the petition without addressing 
the merits or ordering the State to respond. The Court 
of Appeals applied the Smalley presumption of 
prejudice because of a nine-year delay in filing. App. 1. 
 

Nothing material distinguishes Mr. Lopez-
Quintero’s habeas petition from Coleman’s. 
Nevertheless, the Court of Appeals did not apply the 
Smalley presumption to Coleman’s petition—despite a 
17-year delay in filing. The Court of Appeals ordered 
the State to respond, and the State shouldered the 
burden of proving laches. 

 
This Court needs to examine Wis. Stat. § 

809.51(1) and (2) and review Smalley’s irrebuttable 
presumption of prejudice. Smalley appears to have 
been the first time the Court of Appeals interpreted 
Subsection (1) of Rule 809.51 to require a petitioner to 
seek “prompt and speedy relief” when filing a habeas 
petition.  

 
Smalley’s irrebuttable presumption of prejudice 

is incompatible with Coleman’s holding that the Court 
of Appeals may not presume that an unreasonable 
delay causes prejudice to the State’s ability to respond 
to a habeas petition. Without this Court’s 
intervention, the Smalley presumption will allow the 
Court of Appeals to continue to wield unbridled 
discretion to summarily dismiss untimely filed habeas 
petitions and render laches a nullity.  

STATEMENT OF THE CASE 

In 2008, Ezequiel Lopez-Quintero was sentenced 
to life in prison without the possibility of parole for 
first-degree murder. He did not appeal his conviction 
or sentence. In 2018, Mr. Lopez-Quintero filed a 



5 

habeas petition, asking the Court of Appeals to 
reinstate his appellate deadlines based on ineffective 
assistance of counsel. The Court of Appeals denied the 
petition ex parte on the grounds of untimely filing. 
App. 1. On March 5, 2018, the Court of Appeals denied 
Mr. Lopez-Quintero’s motion for reconsideration. App. 
2. 

STATEMENT OF FACTS 
 
After a six-day trial, Ezequiel Lopez-Quintero 

was convicted of First-Degree Intentional Homicide 
with a Dangerous Weapon. On April 9, 2008, the 
circuit court sentenced him to life in prison without the 
possibility of parole. App. 3 (Habeas Petition, Ex. A: 
Judgment of Conviction). That same day, Mr. Lopez-
Quintero filed a Notice of Right to Seek Postconviction 
Relief (Notice of Right), indicating that he wanted to 
seek postconviction relief. Id. at Ex. B (Notice of 
Right). His trial counsel had a statutory obligation to 
file a Notice of Intent to Seek Postconviction Relief 
(Notice of Intent) to preserve Mr. Lopez-Quintero’s 
direct appeal rights and commence the appellate 
process. See Wis. Stat. § 809.30(2)(b). His trial 
attorneys, Frederick Cohn and Christopher Cohen, did 
not file a Notice of Intent within the 20-day statutory 
deadline following sentencing. Id. Nor did trial counsel 
request an extension of time to file the Notice of Intent.  
See Wis. Stat. § 809.82(2)(a). 

Mr. Lopez-Quintero had hired Attorneys Cohn 
and Cohen, private lawyers based in Illinois. Attorney 
Cohen had been a member of the Wisconsin Bar since 
1986. Attorney Cohn, who was not a member of the 
Wisconsin Bar, appeared pro hac vice. 
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At the conclusion of the sentencing hearing, 
Attorney Cohn asked the circuit court for clarification 
regarding postconviction procedures: 

 
Mr. Cohn:  [W]e have filed a motion for a new 

trial already. 
 
The Court:  Yes, sir. 
 
Mr. Cohn:  Would that relieve us of filing the 

notice of intent to proceed to 
appeal?  

 
The Court:  No. I think you still have to file 

that. 
 
Mr. Cohn: Within 20 days? 
 
The Court: Right. 

 
App. 3 (Ex. C: Sentencing Transcript at 57). The circuit 
court then provided Attorney Cohn with the Notice of 
Right form and asked trial counsel to review the form 
with Mr. Lopez-Quintero in the courtroom 
immediately after the sentencing hearing. Id. at 58. 
Cohn assured the court that he would get the Notice of 
Intent “filed within 20 days.” Id. at 60. 
 

Two months later, at the conclusion of the 
hearing on the motion for new trial on June 10, 2008, 
Attorney Cohn sought to represent Mr. Lopez-
Quintero on appeal. Cohn argued that, given the 
difficulty of the case and his familiarity with it, he 
should be appointed to handle the appeal. App. 3 (Ex. 
D: Motion for New Trial Hearing Transcript at 46). 
Notably, the 20-day deadline to file the Notice of 
Intent had expired on April 29, 2008, nearly a month-
and-a-half earlier. The circuit court ordered Cohn to 
continue to represent Mr. Lopez-Quintero “until the 
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time a decision whether to appeal is made.” Id. at 47; 
see App. 3 (Ex. E: Affidavit of Indigency) (“Atty 
Frederick Cohn appointed to initiate appeal if 
desired.”). Because Mr. Lopez-Quintero could no 
longer afford to retain Cohn as counsel, the circuit 
court found that Mr. Lopez-Quintero was indigent and 
waived the payment of service and filing fees, 
including the preparation of the trial transcript. Id.; 
see id. at Ex. D at 47–48 (“[S]o if he is indigent, the 
court certainly would provide a copy of the transcript 
to you without cost, and then a decision as to whether 
he should appeal or not can be made.”). Trial counsel 
never filed a Notice of Intent or sought an extension to 
file one. 

 
Mr. Lopez-Quintero did not know about trial 

counsel’s fundamental procedural error or the 
deleterious consequences of such inaction. He thought 
that by indicating his desire to pursue postconviction 
relief on the Notice of Right, trial counsel would 
initiate the process.  

 
On February 1, 2018, Mr. Lopez-Quintero 

sought to reinstate his appellate deadlines by filing a 
habeas petition. He explained the delay by noting that 
he is a monolingual Spanish speaker, has a limited 
education (completing the equivalent of only one year 
of middle school in Mexico), and was unfamiliar with 
the criminal justice system in the United States. 
Moreover, Mr. Lopez-Quintero relied entirely on trial 
counsel, who did not speak Spanish, to explain—
through interpreters—the process to him. His 
previous encounters with the justice system did not 
expose him to postconviction procedure. Mr. Lopez-
Quintero remained uninformed about what would 
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happen after he indicated his desire to appeal his 
conviction and sentence on the Notice of Right.  

  
The Court of Appeals denied Mr. Lopez-

Quintero’s habeas petition on February 12, 2018. App. 
1. Focusing solely on the untimeliness of the filing, the 
Court of Appeals found that, “[a]lthough Lopez-
Quintero’s stated limitations can account for some 
delay in this case, it [sic] cannot account for over nine 
years of delay.” Id. at 2–3. 
 

REASONS FOR GRANTING REVIEW 

THIS COURT SHOULD GRANT REVIEW 
TO ADDRESS WHETHER THE COURT OF 
APPEALS MAY APPLY AN 
IRREBUTTABLE PRESUMPTION OF 
PREJUDICE AND DENY EX PARTE A 
SUFFICIENTLY PLED HABEAS 
PETITION FOR UNTIMELINESS, 
RATHER THAN ORDER THE STATE TO 
RESPOND AND RAISE THE DEFENSE OF 
LACHES. 

 
Relying on equitable habeas principles, Smalley 

interpreted Wis. Stat. § 809.51(1) to require the 
prompt and speedy filing of a petition for writ of 
habeas corpus. Smalley, 211 Wis. 2d at 802. Based on 
this judicially-created requirement, coupled with the 
court’s discretion to dismiss habeas petitions ex parte 
under Wis. Stat. § 809.51(2), the Court of Appeals 
presumed prejudice and denied Mr. Lopez-Quintero’s 
habeas petition solely for untimeliness. App. 1. In 
stark contrast, the Court of Appeals in Coleman 
ordered the State to respond to a habeas petition filed 
after a 17-year delay. More important, this Court 
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determined that the Court of Appeals had erred in 
presuming prejudice attributable to that 17-year 
delay. Coleman, 290 Wis. 2d 352, ¶ 37.  Coleman held 
that the State retained the burden of proving prejudice 
as an element of the affirmative defense of laches. Id. 
at ¶¶ 37–38. 

 
Coleman left the Smalley irrebuttable 

presumption intact because the State did not argue 
that Coleman’s petition was untimely. Id. at ¶ 25 n.6. 
The arbitrary and unfair application of the Smalley 
presumption demands that this Court clarify when the 
Court of Appeals may deny a habeas petition ex parte 
based on untimeliness and when the Court of Appeals 
must order the State to respond and prove that a delay 
is unreasonable and prejudicial. 
 

A. The Statutory Provisions 
 
Wis. Stat. § 809.51, as a whole, “governs the 

contents of the petition and supporting memorandum 
and provides that the court may grant or deny the 
petition or order such additional proceedings as it 
considers appropriate.” State ex rel. Universal 
Processing Servs. of Wisconsin, LLC v. Circuit Court of 
Milwaukee Cty., 2017 WI 26, ¶ 39, 374 Wis. 2d 26, 892 
N.W.2d 267. Specifically, Subsection (1) of § 809.51 
requires a petition to contain: (1) a statement of the 
issues presented by the controversy; (2) a statement of 
the facts necessary to an understanding of the issues; 
(3) the relief sought; and (4) the reasons why the court 
should take jurisdiction. 
 

The relevant portion of Subsection (2) of § 809.51 
states: “The court may deny the petition ex parte or 
may order the respondents to file a response with a 
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supporting memorandum, if any, and may order oral 
argument on the merits of the petition.” Wis. Stat. § 
809.51(2) provides the Court of Appeals with the 
means to efficiently dispose of petitions that contain 
insufficiently pled or patently frivolous constitutional 
claims. See Part C(1), infra (discussing purpose of 
analogous Rule 4 of Rules Governing 28 U.S.C. § 2254 
Cases).  
 

B. Smalley’s irrebuttable presumption of 
prejudice for untimely filed petitions 
gives the Court of Appeals unbridled 
discretion, relieves the State entirely 
of its burden to prove the elements of 
laches, and produces disparate and 
grossly unfair outcomes. 

 
Smalley created a “prompt and speedy” filing 

requirement that does not appear in the express 
pleading requirements set out in Wis. Stat. § 
809.51(1). See Smalley, 211 Wis. 2d at 802. Noting the 
absence of facts alleging that the petitioner sought 
prompt and speedy relief, the Court of Appeals 
presumed Smalley’s untimely filing would prejudice 
the State, and thus did not merit a response. Id. at 
802–03.  

 
 Although Smalley addressed the petition’s 

untimeliness in the context of the affirmative defense 
of laches, this Court recognized that the Court of 
Appeals rested its decision on equitable “habeas 
principles.” Coleman, 290 Wis. 2d 352, ¶ 25. Coleman 
explained that the Smalley court had conflated habeas 
principles with laches. Id. This Court concluded that 
“Smalley’s claim was precluded by the insufficiency of 
the habeas petition itself.” Id. 
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The insufficiency of Smalley’s petition is evident 
when assessing it under Rule 809.51(1)’s express 
pleading requirements. Smalley’s three-page pro se 
petition presented a rudimentary ineffective 
assistance of appellate counsel claim. App. 4 (Smalley 
Habeas Petition). The petition lacked any concrete 
allegations regarding appellate counsel’s withdrawal, 
except generally stating that counsel withdrew 
without obtaining Smalley’s consent. Id. Smalley’s 
petition contained conclusory allegations and offered 
no reasons explaining his eight-year delay in filing. 
Id.; see Smalley, 211 Wis. 2d at 801. The Court of 
Appeals found that Smalley’s claim was patently 
frivolous: the Court of Appeals examined the record 
and found counsel’s “Disposition Summary” that 
stated “[n]o court action taken as case did not merit 
any post-conviction proceeding and client agreed to 
have counsel close the case.” Id. at 800-01 (internal 
quotation marks omitted). 

 
The facial sufficiency of Coleman’s petition appears 

to have distinguished it from Smalley’s. Coleman’s 
petition, filed with the assistance of counsel, was 17 
pages in length and contained 48 pages of exhibits. 
App. 5 (Coleman Habeas Petition). His petition met 
the express pleading requirements of Wis. Stat. § 
809.51(1) in setting out his claim that appellate 
counsel rendered ineffective assistance by not 
appealing the circuit court’s ruling denying his motion 
for suppression of evidence. Id.  

 
Like Smalley, however, Coleman did not allege 

facts demonstrating that he sought “prompt and 
speedy relief” as required by Smalley’s interpretation 
of Wis. Rule 809.51(1). Coleman explained that he did 
not attempt to raise the suppression issue sooner 
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because he was indigent and could not afford a “second 
opinion” until he married and acquired the resources 
to hire counsel. Id. at 15-16. Nonetheless, the Court of 
Appeals did not deny Coleman’s petition ex parte. 
Instead, it ordered the State to respond. The State 
raised the defense of laches. The Court of Appeals 
found the petitioner’s 17-year delay unreasonable, and 
presumed prejudice. Coleman, 290 Wis. 2d 352, ¶¶ 15, 
35.  

 
Like Coleman, Mr. Lopez-Quintero filed a 

petition, with the assistance of counsel, that clearly 
satisfied the express requirements of Wis. Stat. § 
809.51(1). Moreover, Mr. Lopez-Quintero’s petition 
relied on readily available, indisputable record-based 
evidence, rather than testimonial evidence susceptible 
to erosion with the passage of time. He unequivocally 
indicated his desire to pursue postconviction relief on 
the Notice of Right. App. 3 (Ex. B). At sentencing, his 
attorney assured the circuit court that he would file 
the Notice of Intent within 20 days. Id. (Ex. C at 57, 
60). At the hearing on the motion for new trial, counsel 
sought to represent Mr. Lopez-Quintero on appeal. Id. 
(Ex. D at 46). The circuit court ordered counsel to 
continue representing Mr. Lopez-Quintero “until the 
time a decision whether to appeal is made.” Id. (Ex. E). 
By that time, however, the 20-day deadline to file the 
Notice of Intent had expired nearly a month-and-a-
half earlier. Counsel never notified Mr. Lopez-
Quintero about their failure to file the Notice of Intent. 
These concrete, record-based facts alone should have 
warranted a more in-depth review and merited a 
response from the State, requiring it to raise the 
defense of laches if it concluded that the delay was 
unreasonable and prejudicial. 
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Coleman’s explanation for his 17-year delay—
lack of funds to hire counsel—is a “disability” that 
could apply to nearly every prisoner in Wisconsin. In 
contrast, Mr. Lopez-Quintero made specific 
allegations about his disabilities to account for his 
untimely filing. A Mexican national and monolingual 
Spanish speaker with only a middle-school education 
and little familiarity with the criminal justice system, 
Mr. Lopez-Quintero had few resources at his disposal. 
App. 3 at 2, 5–6. 

 
Unlike Coleman, the Court of Appeals 

summarily dismissed Mr. Lopez-Quintero’s petition. It 
ordered no response from the State. It applied 
Smalley’s irrebuttable presumption of prejudice (after 
making the enigmatic pronouncement that Mr. Lopez-
Quintero’s disabilities could account for “some”—but 
not all—of the delay) and irrevocably closed the 
courthouse doors on a petitioner sentenced to life in 
prison without the possibility of parole who never 
appealed his first-degree murder conviction.  

 
Nothing can account for the disparate treatment 

of Mr. Lopez-Quintero’s petition compared to 
Coleman’s petition. In fact, Mr. Lopez-Quintero 
presented a more compelling case because his filing 
delay spanned only nine years, while Coleman’s was 
17 years. Moreover, Mr. Lopez-Quintero presented 
case-specific, individualized reasons for his delay, 
rather than Coleman’s across-the-board reasons (pro 
se indigent layperson) that apply to the vast majority 
of prisoners. Indeed, the Court of Appeals found that 
Mr. Lopez-Quintero’s disabilities could account for 
“some” of the delay. App. 1 at 2–3. 
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This disparate treatment epitomizes the serious 
problems with the Smalley presumption: (1) It is 
uncabined—applied without judicial limitation or 
guiding principles; (2) it gives the Court of Appeals 
unbridled discretion; (3) it produces arbitrary and 
grossly unfair outcomes; (4) it permits a presumption 
of prejudice based on general, equitable habeas 
principles while Coleman strictly prohibits such a 
presumption as an element of laches; (5) it places the 
burden on the petitioner to prove that the delay was 
not unreasonable; (6) it renders the defense of laches 
obsolete; (7) it is irrebuttable; and (8) it forever 
deprives petitioners with meritorious claims the 
protection of the Great Writ.   
 

C. Federal-court habeas review did not 
permit summary dismissals of 
untimely filed but sufficiently pled 
petitions.  
 
Prior to the passage of the Antiterrorism and 

Effective Death Penalty Act (AEDPA) in 1996, which 
created a one-year statute of limitations for filing a 
federal petition for writ of habeas corpus, the federal 
courts had separate procedures for addressing 
insufficiently pled petitions and delayed petitions. The 
federal system’s cautious approach is instructive, 
because it gave courts the flexibility to address 
preliminary issues surrounding the merits and 
prejudicial delay while simultaneously recognizing the 
important role the writ plays in protecting prisoners’ 
constitutional rights.  

 
The Rules Governing 28 U.S.C § 2254 Cases in 

the United States District Courts (“Habeas Rules”) 
provided district courts “with ample discretionary 
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authority to tailor the proceedings to dispose quickly, 
efficiently, and fairly of first habeas petitions that lack 
substantial merit, while preserving more extensive 
proceedings for those petitions raising serious 
questions.” Lonchar v. Thomas, 517 U.S. 314, 325 
(1996). Habeas Rule 4 and former Habeas Rule 9(a) 
stand in stark contrast to the Smalley presumption.  

 
1. Habeas Rule 4 

 
Habeas Rule 4 imposes a substantive pleading 

burden. It permits a district court to dismiss 
summarily a first petition without waiting for the 
State’s response if “it plainly appears from the face of 
the petition and any exhibits annexed to it that the 
petitioner is not entitled to relief.” Habeas Rule 4. 
However, Habeas Rule 4 supports a cautious approach 
to dismissal. A district court should order a summary 
dismissal only when the petition is “frivolous.” 
Advisory Committee Note to Habeas Rule 4. 
 

Habeas Rule 4 does not contemplate that the 
court willwithout requiring a response from the 
State or otherwise ordering some supplementation of 
the recorddecide a petition on the merits if, given the 
facts in the pleading, the petition sets out a 
constitutional claim of arguable merit. See, e.g., 
Williams v. Kullman, 722 F.2d 1048, 1050–51 (2d Cir. 
1983) (ruling that summary dismissal of a habeas 
petition prior to requiring a response is appropriate 
only where the pleading indicates “that petitioner can 
prove no set of facts to support a claim entitling him to 
relief”). The critical question is whether the 
allegations, “when viewed against the record, [are] so 
palpably incredible, so patently frivolous or false, as to 
warrant summary dismissal.” Blackledge v. Allison, 
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431 U.S. 63, 75–76 (1977) (internal quotation marks 
and citations omitted).  
 

Habeas Rule 4 can instruct this Court in 
formulating a standard for permitting summary 
dismissals under Wis. Stat. § 809.51(2). Such 
dismissals should be predicated solely on a 
preliminary examination of the merits of the 
constitutional claims, viewed through the lens of Wis. 
Stat. § 809.51(1), which sets out the express pleading 
requirements.  
 

By relying on general habeas principles to create 
a “prompt and speedy” filing requirement not found in 
§ 809.51(1) and dismiss a petition ex parte for 
untimeliness, the Smalley court did precisely what the 
United States Supreme Court prohibited in Lonchar. 
Lonchar held that a federal court may not dismiss a 
first federal habeas petition for general “equitable” 
reasons beyond those embodied in the relevant 
statutes, Habeas Rules, and prior precedents. 517 U.S. 
at 316. Lonchar found that the United States Court of 
Appeals, in vacating a stay of execution, should have 
applied Habeas Rule 9(a), specifically dealing with 
prejudicial delay, instead of relying on ad hoc 
“equitable doctrines” independent of the Rule. Id. at 
319, 322; see id. at 323 (“[T]he fact that the writ has 
been called an “equitable” remedy does not authorize 
a court to ignore this body of statutes, rules, and 
precedents.” (citation omitted)). Lonchar recognized 
that the “[d]ismissal of a first federal habeas petition 
is a particularly serious matter, for that dismissal 
denies the petitioner the protections of the Great Writ 
entirely, risking injury to an important interest in 
human liberty.” Id. at 324 (emphasis in original). 
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2. Habeas Rule 9(a) 
 

To deal with untimely filed petitions, the pre-
AEDPA version of Habeas Rule 9(a) provided that “[a] 
petition may be dismissed if it appears that the state 
of which the respondent is an officer has been 
prejudiced in its ability to respond to the petition by 
delay in its filing.” Habeas Rule 9(a) is based upon the 
equitable doctrine of laches. Advisory Committee 
Notes to Habeas Rule 9; see Davis v. Dugger, 829 F.2d 
1513, 1519 (11th Cir. 1987); Strahan v. Blackburn, 750 
F.2d 438, 440 (5th Cir. 1985). 
 
 Unlike Habeas Rule 4, Habeas Rule 9(a) 
authorized the summary disposition of petitions on 
grounds unrelated to the merits of the constitutional 
claims. Consequently, “to avoid the abrogation of the 
very purpose of the writ,” Congress circumscribed the 
application of Habeas Rule 9(a) by imposing the 
burden of proving laches on the State. McDonnell v. 
Estelle, 666 F.2d 246, 251 (5th Cir. 1982). 
 

The State bore a “heavy burden” under Habeas 
Rule 9(a). Rideau v. Whitley, 237 F.3d 472, 477 (5th 
Cir. 2000); Walters v. Scott, 21 F.3d 683, 686 (5th Cir. 
1994). Delay alone was insufficient to warrant 
dismissal. Davis, 829 F.2d at 1519; Baxter v. Estelle, 
614 F.2d 1030, 1034 (5th Cir. 1980). In addition to 
demonstrating unreasonable delay, the State had to: 
(1) make a “particularized showing of prejudice;” and 
(2) demonstrate that the prejudice was due to the 
delay. Rideau, 237 F.3d at 477; Davis, 829 F.2d at 
1519; Hill v. Linahan, 697 F.2d 1032, 1035 (11th Cir. 
1983). Even if the State proved the elements of laches, 
Habeas Rule 9(a) gave the petitioner an opportunity to 
avoid dismissal by demonstrating that the petition 



18 

was “based on grounds of which he could not have had 
knowledge by the exercise of reasonable diligence 
before the circumstances prejudicial to the state 
occurred.” Habeas Rule 9(a). 

 
As originally drafted, Habeas Rule 9(a) 

contained a provision that would have eased the 
State’s burden of proof by presuming prejudice after a 
delay of five years. See Lonchar, 517 U.S. at 327. 
Congress rejected this approach, finding it “unsound 
policy to require the defendant to overcome a 
presumption of prejudice.” Id. at 328 (quoting H.R. 
Rep. No. 1471, 94th Cong., 2d Sess. 5, reprinted in 
1976 U.S. Code Cong. & Ad. News 2478, 2481); see id. 
at 2482 n.8 (“Those facts which make it difficult for the 
State to respond to an old claim can readily be 
discovered by the State. It is not easy, perhaps in some 
instances not possible, for a prisoner to discover those 
facts that he would have to show in order to rebut the 
presumption of prejudice.”).  

 
Under the final version of Habeas Rule 9(a), the 

State retained its burden to prove prejudice, “no 
matter how lengthy” the petitioner’s delay in filing. 2 
Randy Hertz & James S. Liebman, Federal Habeas 
Corpus Practice and Procedure § 24.2(b) (6th ed. 2011). 
“Mere passage of time alone was never sufficient to 
constitute prejudice.” Rideau, 237 F.3d at 478. Indeed, 
a survey of 14 cases where United States Courts of 
Appeal had granted dismissals under Habeas Rule 
9(a) revealed that the petitioner delayed an average of 
nearly 17 years before filing. Strahan, 750 F.2d at 441 
n.4; see 2 Hertz & Liebman, supra, § 24.2(a) (“[L]apses 
less than 10 years rarely were asserted as a basis for 
Rule 9(a) dismissal, and those less than a decade and 
a half rarely resulted in dismissal.” (emphasis added)); 
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see, e.g., Rideau, 237 F.3d at 481–83 (refusing to grant 
Habeas Rule 9(a) dismissal where State did not show 
particularized prejudice from 27-year delay between 
finality of conviction and commencement of post-
conviction relief efforts); Bedford v. Attorney General 
of Alabama, 934 F.2d 295, 299–300 (11th Cir. 1991) 
(same, regarding 19-year delay between finality of 
conviction and start of post-conviction proceedings); 
Campas v. Zimmerman, 876 F.2d 318, 324 (3d Cir. 
1989) (same, regarding a 17-year delay between 
conviction and filing for federal habeas relief); Hannon 
v. Maschner, 845 F.2d 1553, 1557 (10th Cir. 1988) 
(same, regarding a 25-year delay between finality of 
conviction and filing for federal habeas relief).1  

 
Notably, prior to the enactment of Habeas Rule 

9(a) in 1976, courts did not dismiss petitions for laches. 
See McDonnell, 666 F.2d at 250–51. Courts concluded 
that to do so would “eviscerate” the purpose of the 
Great Writ to remedy constitutionally defective 
convictions. Id. at 250. Instead, the elements of 

                                                 
1 AEDPA’s one-year statute of limitations rendered Habeas Rule 
9(a) moot. In 2004, Congress recognized that prejudicial delay 
was no longer likely to occur, and rescinded Habeas Rule 9(a). 
Advisory Committee Notes to Habeas Rule 9 (2004). Although 
the purpose of the statute of limitations is to eliminate delays in 
the federal habeas review process, it attempts to do so without 
undermining the importance of the Great Writ. Holland v. 
Florida, 560 U.S. 631, 648 (2010). When Congress codified these 
new rules, it recognized that the “writ of habeas corpus plays a 
vital role in protecting constitutional rights.” Slack v. McDaniel, 
529 U.S. 473, 483 (2000). Because Congress did not intend to 
close the courthouse doors to all petitioners who filed after the 
expiration of the one-year limitations period, the United States 
Supreme Court held that AEDPA’s statute of limitations is 
subject to equitable tolling. Holland, 560 U.S. at 649. A 
petitioner is entitled to equitable tolling if he shows: (1) that he 
has been pursuing his rights diligently; and (2) that some 
extraordinary circumstance prevented timely filing. Id. 



20 

laches—unreasonable delay and prejudice—were 
incorporated into a court’s consideration of the merits 
of a petitioner’s claim, increasing the burden of proof. 
Id. at 251; Davis v. Adult Parole Authority, 610 F.2d 
410, 415 (6th Cir. 1979). If the petitioner had delayed 
unreasonably in filing his claim and the delay resulted 
in prejudice to the State, the petitioner’s case was not 
irretrievably lost but merely weakened. McDonnell, 
666 F.2d at 251. Courts would give less weight to the 
evidence the petitioner presented than if the claim had 
been timely filed. Id. Thus, courts denied habeas 
petitions because the petitioners failed to meet their 
burdens of proof on the underlying merits, not because 
the petitions were untimely. Id.; Davis, 610 F.2d at415.  

 
Smalley’s irrebuttable presumption of prejudice 

had no counterpart in the federal system. Smalley has 
allowed the Court of Appeals to significantly expand 
the draconian remedy of ex parte denials for issues 
unrelated to the merits. Smalley’s presumption 
threatens to swallow Coleman whole. It allows the 
Court of Appeals to summarily dispatch an untimely 
petition in the same manner as an insufficiently pled 
petition or one containing patently frivolous claims. 
This Court should review Mr. Lopez-Quintero’s case 
and declare that the Court of Appeals may not deny ex 
parte a sufficiently pled petition for untimeliness. 
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CONCLUSION 
 

Application of the Smalley presumption is the 
death knell for a habeas petitioner. Smalley’s 
presumption renders the affirmative defense of laches 
obsolete. It relieves the State of having to prove any 
element of laches, let alone prejudicial delay. The 
presumption is irrebuttable. And, most draconian of 
all, because it results in the summary dismissal of the 
petition, it permanently closes the courthouse doors to 
petitioners with meritorious claims.  

 
This Court should grant review of Mr. Lopez-

Quintero’s case and hold that the Court of Appeals 
may no longer summarily dismiss sufficiently pled 
habeas petitions for untimeliness. 

 
  Respectfully Submitted, 
 
 

/s/ Gregory W. Wiercioch 
State Bar No. 1091075 
Attorney for Mr. Lopez-Quintero 

 
Frank J. Remington Center 
University of Wisconsin Law School 
975 Bascom Mall 
Madison, WI  53706-1399 
(608) 263-1388 
wiercioch@wisc.edu 

 
/s/ Victor Pelaez 
Law Student 
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App. 1

To: 

OFFICE OF THE CLERK 

WISCONSIN COURT OF APPEALS 
110 EAST MAIN STREET, SUITE 215 

P.O. Box 1688 
MADISON, WISCONSIN 53701-1688 

Telephone (608) 266-1880 

Hon. David P. Wilk 
Circuit Comt Judge 
Kenosha County Courthouse 
912 56th Street 
Kenosha, WI 53140 

Rebecca Matoska-Mentink 
Clerk of Circuit Court 
Kenosha County Courthouse 
912 56th Street 
Kenosha, WI53140 

TTY: (800) 947-3529 
Facsimile (608) 267-0640 

\Veb Site: \\'W\V.\vicourts.gov 

DISTRICT II 

February 12, 2018 

Clayton Patrick Kawski 
Criminal Appeals Unit Director 
P.O. Box 7857 
Madison, WI 53707-7857 

Kevin C. Potter 
Assistant Attorney General 
P.O. Box 7857 
Madison, WI 53707-7857 

Gregory W. Wiercioch 
Frank J. Remington Center 
University of Wisconsin Law School 
975 Bascom Mall 
Madison, WI 53706-1399 

You are hereby notified that the Court has entered the following opinion and order: 

2018AP203-W State of Wisconsin ex rel. Ezequiel Lopez-Quintero v. Michael A. 
Dittmann (L.C. # 2007CF535) 

Before Reilly, P.J., Gundrum and Hagedorn, JJ. 

Ezequiel Lopez-Quintero petitions for a writ of habeas corpus pursuant to State v. 

Knight, 168 Wis. 2d 509, 484 N.W.2d 540 (1992). We deny the petition without requiring a 

response. WIS. STAT. RULE 809.51(2) (2015-16). 1 

In April 2008, Lopez-Quintero was convicted of first-degree intentional homicide with 

use of a dangerous weapon and carrying a concealed weapon. He was advised of his right to 

1 All references to the Wisconsin Statutes are to the 2015-16 version. 
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seek postconviction relief and filed a form indicating that he planned to do so. However, his trial 

attorneys never filed a notice of intent to seek postconviction relief. Instead, more than two 

months after sentencing, they moved the circuit court for a new trial. The court denied that 

motion and provided Lopez-Quintero with a copy of the case's transcripts. No further action was 

taken. 

Over nine years later, Lopez-Quintero, now represented by the Frank J. Remington 

Center at the University of Wisconsin Law School, filed a petition for a writ of habeas corpus. 

In it, he accuses his trial attorneys of ineffective assistance for failing to file a notice of intent or 

seek an extension of time to file one. According to Lopez-Quintero, he relied upon his attorneys 

entirely and did not know the consequences of their inaction due to his lack of English fluency, 

limited education, and unfamiliarity with the criminal justice system. He asks this comt to 

reinstate his direct appeal rights. 

The problem with Lopez-Quintero's petition is that it comes too late. In State ex rel. 

Smalley v. Morgan, 211 Wis. 2d 795, 565 N.W.2d 805 (Ct. App. 1997) abrogated 011 other 

grounds by State ex rel. Coleman v. McCauglltry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 

900, we denied a habeas petition because the petitioner did not timely seek relief from this comt 

(eight-year delay). We stated that "[t]he purpose of habeas corpus 'is to provide a prompt and 

effective judicial remedy to those who are illegally restrained of their personal liberty.'" Id. at 

802 (citation omitted). We further stated that, "[t]he right to claim ineffective assistance of 

counsel for failure to commence an appeal does not exist indefinitely. Whether a defendant's 

claim is made within a reasonable time must be evaluated on a case-by-case basis." Id. 

Although Lopez-Quintero' s stated limitations can account for some delay in this case, it cannot 
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account for over nine years of delay. Accordingly, we are not persuaded that he sought habeas 

relief in a timely fashion and will deny the petition for that reason. Therefore, 

IT IS ORDERED that the petition for a writ of habeas corpus is denied without costs. 

Diane M Fremgen 
Acting Clerk a/Court of Appeals 
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App. 2

To: 

OFFICE OF THE CLERK 
WISCONSIN COURT OF APPEALS 

110 EAST MAIN STREET, SUITE 215 
P.O. Box 1688 

MADISON, WISCONSIN 53701-1688 
Telephone (608) 266-1880 

Hon. David P. Wilk 
Circuit Court Judge 
Kenosha County Courthouse 
912 56th St 
Kenosha, WI53140 

Rebecca Matoska-Mentink 
Clerk of Circuit Court 
Kenosha County Courthouse 
912 56th Street 
Kenosha, WI53140 

TTY: (800) 947-3529 
Facsimile (608) 267-0640 

Web Site: www.wicourts.gov 

DISTRICT II 

March 6, 2018 

Clayton Patrick Kawski 
Criminal Appeals Unit Director 
P.O. Box 7857 
Madison, WI 53707-7857 

Kevin C. Potter 
Assistant Attorney General 
P.O. Box 7857 
Madison, WI 53707-7857 

Gregory W. Wiercioch 
Frank J. Remington Center 
University of Wisconsin Law School 
975 Bascom Mall 
Madison, WI 53706-1399 

You are hereby notified that the Court has entered the following order: 

2018AP203-W State of Wisconsin ex rel. Ezequiel Lopez-Quintero v. Michael A. 
Dittmami (L.C. # 2007CF535) 

Before Reilly, P.J., Gundrum and Hagedorn, JJ. 

Ezequiel Lopez-Quintero moves for reconsideration of the opinion entered February 12, 
2018. WIS. STAT. RULE 809.24(1). The court is not persuaded that the motion supports 
reconsideration. Therefore, 

IT IS ORDERED that the motion for reconsideration is denied. WIS. STAT. RULE 
809.24(2). 

Sheila T. Reiff 
Clerk of Court of Appeals 
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STATE OF WISCONSIN 

COURT OF APPEALS 

DISTRICT II 

Kenosha County Case No. 2007-CF-535 

STATE ex rel. Ezequiel Lopez-Quintero, 

Plaintiff, 

v. 

Michael A. Dittmann, 
Warden of Columbia Correctional Institution, 

Defendant. 

PETITION FOR WRIT OF HABEAS CORPUS 

RECEIVED 
FEB 01 2018 

Defendant Ezequiel Lopez-Quintero, by Attorney Gregory W. 

Wiercioch and law student Victor Pelaez of the Frank J. Remington Center 

at the University of Wisconsin Law School, asks this Court to reinstate his 

direct appeal deadlines pursuant to Kyles v. Pollard, 2014 WI 38, 354 Wis. 

2d 626, 847 N.W.2d 805, and State v. Knight, 168 Wis. 2d 509, 484 N.W.2d 

540 (1990). Mr. Lopez-Quintero signed a Notice of Right to Seek 

Postconviction Relief ("Notice of Right") clearly indicating that he wanted 

to pursue postconviction relief. His trial attorneys failed to fulfill their 



constitutional and statutory obligations to file a Notice of Intent to Seek 

Postconviction Relief ("Notice of Intent") within 20 days after sentencing. 

Although trial counsel represented Mr. Lopez-Quintero at a hearing on a 

motion for new trial mote than two months after sentencing, counsel never 

attempted to remedy their en"or by seeking an extension to file a Notice of 

Intent. Such a fundamental procedural en"or deprived Mr. Lopez-Quintero of 

the right to direct appeal and violated his Sixth Amendment right to effective 

assistance of counsel. 

Mr. Lopez-Quintero is confined at Columbia Correctional Institution 

in Portage, Wisconsin, by Warden Michael A. Dittmann. Mr. Lopez Quintero 

has not filed a motion under Wisconsin Statute § 974.06. He has no other 

alternative remedy to reinstate his appellate deadlines. 

STATEMENT OF FACTS 

In 2008, after a six-day trial, Ezequiel Lopez-Quintero, a Mexican 

national and monolingual Spanish speaker, was convicted of First Degree 

Intentional Homicide with the use of a dangerous weapon. On April 9, 2008, 

he was sentenced to life imprisonment without the possibility of extended 

supervision. Ex. A (Judgment of Conviction). That same day, Mr. Lopez

Quintero signed and filed a Notice of Right indicating that he planned to seek 

2 



postconviction relief. Ex. B (Notice of Right to Seek Postconviction Relief). 

After sentencing and before the court held a hearing on a motion for new trial 

on June 10, 2008, his trial attorneys, Frederick Cohn and Christopher Cohen, 

did not file a Notice of Intent within the twenty-day statutory deadline 

following sentencing. See Wis. Stat. § 809.30(2)(b). In addition to failing to 

file the Notice of Intent, trial counsel did not request an extension to file the 

Notice of Intent. See Wis. Stat. § 809.82(2)(a). 

At the behest of his sister, Mr. Lopez-Quintero had hired Attorneys 

Cohn and Cohen, private lawyers based in Illinois, as his trial counsel. 

Attorney Christopher Cohen had been a member of the Wisconsin Bar since 

1986. Attorney Frederick Cohn, who was not a member of the Wisconsin 

Bar, appeared pro hac vice. Undersigned counsel spoke with Attorney 

Christopher Cohen. 1 Although Attorney Cohen signed the Notice of Right, 

he could not remember what transpired between sentencing and the hearing 

on the motion for new trial that would explain why neither he nor Attorney 

Frederick Cohn filed a Notice of Intent. 

Mr. Lopez-Quintero could not recall any instance where he met with 

his attorneys to discuss the appeals process after sentencing. Mr. Lopez-

1 Attorney Frederick Cohn died in 2014. 
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Quintero did not know about trial counsel's failure to file a Notice of Intent 

and the deleterious consequences of such inaction. He thought that by 

indicating his desire to pursue postconviction relief on the Notice of Right, 

trial counsel would initiate the process. 

At the conclusion of the sentencing hearing, Attorney Fredrick Cohn 

asked the circuit court for clarification regarding postconviction procedures: 

Mr. Cohn: [W]e have filed a motion for a new trial already. 

The Court: Yes, sir. 

Mr. Cohn: Would that relieve us of filing the notice of intent 
to proceed to appeal? 

The Court: No. I think you still have to file that. 

Mr. Cohn: Within 20 days? 

The Court: Right. 

Ex. C at 57 (Sentencing Hearing Transcript). The circuit court then provided 

Mr. Cohn with the Notice of Right form and asked trial counsel to review the 

form with Mr. Lopez-Quintero in the courtroom immediately after the 

sentencing hearing. Id. at 58. Mr. Cohn assured the court that he would get 

the Notice of Intent "filed within 20 days." Id. at 60. 

Two months later, at the conclusion of the hearing on the motion for 

new trial on June 10, 2008, Attorney Frederick Cohn sought to represent Mr. 
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Lopez-Quintero on appeal. Cohn argued that, given the difficulty of the case 

and his familiarity with it, he should be appointed to handle the appeal. Ex. 

D at 46 (Motion for New Trial Hearing Transcript). Notably, the 20-day 

deadline to file the Notice of Intent had expired on April 29, 2008, nearly a 

month-and-a-half earlier. The circuit court ordered Cohn to continue to 

represent Mr. Lopez-Quintero "until the time a decision whether to appeal is 

made." Id. at 47; see Ex. E (Affidavit of Indigency) ("Atty Frederick Cohn 

appointed to initiate appeal if desired."). Because Mr. Lopez-Quintero could 

no longer afford to retain Cohn as counsel, the court found that Mr. Lopez-

Quintero was indigent and waived the payment of service and filing fees, 

including the preparation of the trial transcript. Id.; see D at 4 7-48 ("[S]o if 

he is indigent, the court certainly would provide a copy of the transcript to 

you without cost, and then a decision as to whether he should appeal or not 

can be made."). Trial counsel never filed a Notice of Intent or sought an 

extension to file one. 

Given his lack of English fluency, limited education, 2 and 

unfamiliarity with the criminal justice system in the United States, Mr. 

2 Mr. Lopez-Quintero completed the equivalent of only one year of middle school in 
Mexico. 
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Lopez-Quintero relied entirely on trial counsel (who did not speak Spanish) 

to explain-through interpreters-the appellate process to him. His previous 

encounters with the justice system did not expose him to postconviction 

procedure. Mr. Lopez-Quintero remained uninformed about what would 

happen after he indicated his desire to appeal his conviction and sentence on 

the Notice of Right. 

JURISDICTION 

The proper forum to raise an ineffective assistance of counsel claim 

depends on the remedy sought, and only this Court can provide the desired 

remedy here by extending appellate deadlines. Kyles v. Pollard, 2014 WI 3 8, 

ii 32, 354 Wis. 2d 626, 847 N.W.2d 805; Wis. Stat. § 809.82(2)(a). An 

appropriate remedy would place the defendant in a position that he or she 

would have occupied had it not been for counsel's ineffectiveness. State v. 

Quackenbush, 2005 WI App 2, ii 17, 278 Wis. 2d 611, 692 N.W.2d 340. 

Reinstating Mr. Lopez-Quintero's appellate deadlines would allow him to 

pursue a direct appeal of his conviction and sentence. 

Trial counsel's ineffective assistance led to the expiration of Mr. 

Lopez-Quintero's appellate deadlines and deprived him of the right to direct 

appeal. Wis. Stat. § 809.82(2)(a) permits this Court to extend appellate 
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deadlines "upon its own motion or upon good cause shown by motion." State 

v. Harris, 149 Wis. 2d 943, 947, 440 N.W.2d 364 (1989). This Court is the 

appropriate forum· for the relief sought because the authority to extend 

appellate deadlines is to the exclusion of the circuit court. Kyles, 2014 WI 

38, 'if 22. A petition for writ of habeas corpus is the appropriate vehicle to 

pursue Mr. Lopez-Quintero's ineffective assistance of counsel claim. Id. at 'if 

3. A request for the extension of appellate deadlines based on trial counsel's 

ineffective assistance is appropriately raised through a petition for writ of 

habeas corpus. Id. Accordingly, Mr. Lopez-Quintero has no alternative, 

adequate remedy available at law. 

ARGUMENT 

TRIAL COUNSEL DEPRIVED MR. LOPEZ
QUINTERO OF HIS RIGHT TO EFFECTIVE 
ASSISTANCE BY FAILING TO FILE A NOTICE OF 
INTENT TO SEEK POSTCONVICTION RELIEF 
WITHIN THE 20-DAY DEADLINE OR SEEK AN 
EXTENSION OF THE DEADLINE. 

A. The Law 

Pursuing an ineffective assistance of counsel claim requires a 

defendant to establish that counsel's performance was deficient, and that the 

deficiency was prejudicial. Strickland v. Washington, 466 U.S. 668 (1984). 

Counsel's performance is deficient if it falls below "objective standards of 
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reasonableness." State v. Thiel, 2003 WI 111, ~ 33, 264 Wis. 2d 571, 665 

N.W.2d 305. Proving prejudice requires the defendant to show that counsel's 

deficient performance was "sufficient to undermine confidence in the 

outcome." Id. at ~ 20. Deficient performance is prejudicial when there is a 

reasonable probability that but for counsel's actions or inaction the result of 

the proceeding would have been different; or when counsel's errors were so 

serious as to deprive the defendant of a fair trial. Strickland, 466 U.S. at 687, 

694. However, some instances of deficient performance warrant a 

presumption of prejudice. The United States Supreme Court has held that the 

"denial of an entire judicial proceeding" is such a situation. Roe v. Flores

Ortega, 528 U.S. 470, 483 (2000). 

Failing to commence the appeals process is tantamount to depriving a 

defendant of an entire judicial proceeding, and thus a reviewing court should 

presume prejudice. See Quackenbush, 2005 WI App, ~ 17. Defendants can 

reinstate their direct appeal rights if ineffective assistance of counsel 

deprived them of their statutory right to direct appeal. Id. at~ 15; see Flores

Ortega, 528 U.S. at 476-77 (holding that defendant who reasonably relies on 

counsel to initiate appeal should be entitled to appeal if counsel fails to 

request appeal). Filing a Notice of Intent is a statutory obligation that serves 
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as the precursor to an appeal and formally marks the beginning of the appeals 

process. Quackenbush, 2005 WI App 2, if 12. 

B. Trial counsel performed deficiently by failing to file the 
Notice of Intent or seek an extension to file one. 

Criminal defendants in Wisconsin have a state and federal 

constitutional right to a direct appeal and to counsel on direct appeal. Wis. 

Const. Art. I§ 21; Douglas v. California, 372 U.S. 353, 356-58 (1963). The 

Wisconsin Supreme Court has held that trial counsel must continue their 

representation of a criminal defendant "until the decision to take an appeal is 

made and until such time as appellate counsel is appointed .... " Whitmore v. 

State, 56 Wis. 2d 706, 719, 203 N.W.2d 56 (1973); see State v. Argiz, 101 

Wis. 2d 546, 556, 305 N.W.2d 124 (1981) (reaffirming Whitmore). The 

Wisconsin Supreme Court imposed this obligation on trial counsel to prevent 

defendants from unwittingly waiving their right to appeal. Whitmore, 56 Wis. 

2d at 719-20. In 1984, the Wisconsin Legislature codified this obligation in 

Wis. Stat. § 973.18. Before a judge adjourns a sentencing proceeding, the 

judge shall: 

direct the defendant and defendant's trial counsel to sign a form to be 
entered in the record, indicating that the lawyer has counseled the 
defendant regarding the decision to seek postconviction relief, and that the 
defendant understands that a notice of intent to pursue postconviction 
relief must be filed in the trial court within 20 days after sentencing for 
that right to be preserved. 
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Wis. Stat. § 973.18(3). 3 Furthermore, if the defendant desires to pursue 

postconviction relief, as indicated by the Notice of Right, the defendant's 

trial counsel must file the Notice of Intent. Wis. Stat. § 973.18(5). If trial 

counsel does not file a Notice oflntent within 20 days after sentencing, then 

the defendant waives the right to pursue postconviction relief, including the 

right to direct appeal. Wis. Stat. § 973 .18(3). The Notice of Right serves as a 

precursor to commence an appeal because it states whether a defendant wants 

to pursue postconviction relief and triggers the statutory deadline to preserve 

the right to appeal. Quackenbush, 2005 WI App 2, 1 12; see Kyles, 2014 WI 

38, 154; Wis. Stat.§ 809.30(2)(b). 

In Kyles, the defendant stated on the Notice of Right that he was 

undecided about whether to seek postconviction relief. Kyles, 2014 WI 38, 1 

7. However, he still had the option to change his mind and pursue 

postconviction relief, as long as he told his lawyer within 20 days of 

sentencing. Id. Both Kyles and his mother tried to contact trial counsel, 

within those 20 days, to inform counsel that Kyles had decided to appeal, and 

3 The Wisconsin Record Management Committee and the Director of State Court's Office 
created form CR-233, the Notice of Right to Seek Postconviction Relief, as part of the 
Legislature's codification of trial counsel's obligation to defendants to continue 
representation until a defendant decides whether to appeal. 
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that counsel needed to file a Notice of Intent. Id. at iii! 8-9. Trial counsel 

responded more than a month after the 20-day deadline for filing the Notice 

of Intent had passed. Id. at if 10. Kyles filed a prose motion for an extension 

of the deadline to file the Notice of Intent. Id. at if 14; see Wis. Stat. § 

809.82(2)(a) (allowing court to extend deadline "upon its own motion or 

upon good cause shown by motion"). The Wisconsin Supreme Court found 

that, in conjunction with trial counsel's failure to timely file a Notice of 

Intent, counsel's failure to file for an extension supported a finding of 

ineffective assistance of counsel. Kyles, 2014 WI 38, if 54. 

Unlike Kyles, Mr. Lopez-Quintero clearly stated on the Notice of 

Right that he wanted to pursue postconviction relief: he had checked the box 

next to the statement, "I plan to seek postconviction relief." Ex. B. The 

acknowledgement paragraph above the checked box unequivocally states 

that if a defendant intends to seek postconviction relief, a Notice of Intent 

must be filed in the trial court within 20 days after sentencing. Id. Attorney 

Christopher Cohen signed the Attorney Certification on the Notice of Right, 

which states: 

I have counseled the defendant about the decision to seek postconviction 
relief. I have informed the defendant that this decision must be made and 
communicated to me within 20 days of sentencing. I believe the defendant 
understands the right to postconviction relief and the 20-day time limit. I 
understand that it is my duty to file the Notice of Intent to Pursue 

II 



Postconviction relief on behalf of the defendant if that intent is timely 
communicated to me. 

Id. (emphasis added). 

Attorneys Frederick Cohn and Christopher Cohen had a constitutional 

and statutory duty to file the Notice of Intent because Mr. Lopez-Quintero 

clearly and timely indicated his intent to pursue postconviction relief on the 

Notice of Right. Whitmore, 56 Wis. 2d at 719; Argiz, 101 Wis. 2d at 556; 

Wis. Stat. § 973.18(5); Wis. Stat. § 809.30(2)(b). Trial counsel failed to 

remedy their error by seeking an extension to file the Notice of Intent. See 

Kyles, 2014 WI 38, ~ 54 (finding counsel's failure to file for extension 

inextricably intertwined with claims of counsel's ineffectiveness for failing 

to file Notice ofintent). Attorney Cohn did not file any documents to initiate 

the appeal after the circuit court appointed him to continue his representation. 

At that point, however, the deadline for filing the Notice ofintent had expired 

nearly a month-and-a-half earlier. 

At sentencing, Attorneys Frederick Cohn and Christopher Cohen 

revealed their ignorance of their statutory and constitutional obligations 

regarding the Notice of Intent. Attorney Frederick Cohn asked the circuit 

court if the motion for new trial would "relieve [trial counsel] of filing the 

notice of intent to appeal." Ex.Cat 57. The circuit court's response should 
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have put trial counsel on notice that the filing of a new trial motion would 

not relieve them of the duty to file a Notice ofintent within 20 days. Attorney 

Cohn assured the court that he would timely file the Notice of Intent. But 

trial counsel did nothing to preserve Mr. Lopez-Quintero' s appellate 

deadlines. 

Failing to file a Notice of Intent after a client has clearly indicated that 

he or she wants to pursue postconviction relief is an egregious violation of 

counsel's duty to the client because it ultimately results in the "deprivation 

of counsel." Kyles, 2014 WI 38, , 48. Filing a Notice of Intent is a 

"prerequisite to filing an appeal with the court of appeals." Id. at , 3 7. Trial 

counsel waived Mr. Lopez-Quintero's right to appeal because they did not 

fulfill their constitutional and statutory obligation to file the Notice of Intent 

to commence the appeal process. 

C. Courts presume prejudice when counsel's 
ineffective1:1ess deprives a defendant of the right to 
direct appeal. 

Trial counsel's failure to file a Notice oflntent led to the loss of Mr. 

Lopez-Quintero's appeal rights. Attorneys Frederick Cohn and Christopher 

Cohen abandoned him at the juncture after sentencing and before appeal 

when Mr. Lopez-Quintero needed to secure his right to direct appeal. Such a 

13 



juncture is a critical stage in criminal proceedings because it holds significant 

consequences for a defendant. See Bell v. Cone, 535 U.S. 685, 696 (2002) 

(holding that arraignment is critical stage because it has significant 

consequences for accused). This post-sentencing/pre-appeal period is a 

critical stage because it includes preserving the right to direct appeal. 

Whitmore, 56 Wis. 2d at 718; Kyles, 2014 WI 38, ~~ 54, 56; see Susan R. 

Monkmeyer, The Decision to Appeal a Criminal Conviction: Bridging the 

Gap Between the Obligations of Trial and Appellate Counsel, 1986 Wis. L. 

Rev. 399, 400 (1986) (recognizing that period between sentencing and appeal 

is of crucial importance to defendant). 

If a defendant wants to pursue postconviction relief, including a direct 

appeal, then his trial counsel must file a Notice of Intent within 20 days after 

sentencing to preserve those rights. Wis. Stat. § 973.18(3). Trial counsel's 

failure to file a Notice of Intent waives a defendant's right to direct appeal. 

"[A]ctual or constructive denial of the assistance of counsel altogether is 

legally presumed to result in prejudice." Strickland, 466 U.S. at 692; see 

Quackenbush, 2005 WI App 2, ~ 15 (holding that defendants who establish 

deprivation of statutory right to direct appeal because of ineffective 

assistance of counsel can have direct appeal rights reinstated). Trial counsel's 

14 



actions denied Mr. Lopez-Quintero his Sixth Amendment right to counsel 

when he wanted to appeal his first-degree murder conviction and sentence of 

life imprisonment without parole. 

Mr. Lopez-Quintero needed counsel to navigate the legal system and 

prevent an unwitting waiver of his appellate rights. Whitmore recognized that 

a major problem in the administration of criminal justice occurs in the gap 

between sentencing and the initiation of the appeals process because "no 

legal representation exists." Whitmore, 56 Wis. 2d at 718. The Wisconsin 

Supreme Court resolved the problem by imposing an obligation on trial 

counsel to continue their representation until a defendant decides to take an 

appeal or until appellate counsel is appointed. Id. at 719. Any disruption in 

representation could risk an unwitting waiver of a defendant's appellate 

rights. See Kyles, 2014 WI 38, ~ 56; Whitmore, 56 Wis. 2d at 720. 

By abandoning Mr. Lopez-Quintero at a critical stage of his criminal 

proceedings, Attorneys Frederick Cohn and Christopher Cohn deprived him 

of the right to appeal. This Court should remedy the egregious error that Mr. 

Lopez-Quintero's trial counsel committed. 
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CONCLUSION 

Trial counsel deprived Mr. Lopez-Quintero of the right to appeal his 

conviction of first-degree murder and sentence oflife without parole because 

they failed to file the Notice of Intent. "[T]he denial of an entire judicial 

proceeding itself ... demands a presumption of prejudice." Flores-Ortega, 

528 U.S. at 483. Mr. Lopez-Quintero asks that this Court reinstate his 

appellate deadlines, so that he may pursue a direct appeal of his conviction 

and sentence. 

Respectfully Submitted, 

Gregor iercioch 
State Bar No. 1091075 

Victor Pelaez 
Law Student 

Frank J. Remington Center 
University of Wisconsin Law School 
975 Bascom Mall 
Madison, WI 53706-1399 
(608) 263-1388 
wiercioch@wisc.edu 
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to the best of my knowledge. 

~~N.-=-"-=-t<J~ 
Greg Wiercioch 
Counsel for Ezequiel Lopez-Quintero 

Subscribed and sworn to me this 
0-

3 \ day of .J,,._,,.,_ ,,c(J--2018. 

{)------"----_ 

My commission e){flires: w M~~ 
I 
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CERTIFICATION AS TO FORM AND LENGTH 
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,. / 
_STATE. OF WISCONSIN Cf( COURT BRANCH 5 
.C.-~-"-~~~~~~~~~ 

KEN( ' :- )OUNTY 

State of Wisconsin vs. Ezequiel 

Lopez-Quintero 

Judgment of Conviction 
Amended -

For Official Use Only 

F=ll_ ~(. 
Date of Birth:  

Sentence to Wisconsin State 
Prisons 
Case No.: 2007CF000535 'Ph MAY 2 3 2008 

Ct!tuu11 
~' -,..,, . ~~~!~~'/'\!2'"1V/(JV J 1 

The defendant was found guilty of the following crime(s): 
.......... ~ 

Date(s} 
Comm11ted 

Trial Dale(s) 
Ct. Description Violation Plea Severity To Convicled 

1 1st-Degree Intentional Homicide 940.01 (1)(a) · Not Guilty Felony A 05-16-2007 Jury 03-07-2008 
[939.63(1)(b) Use of a Dangerous 
Weapon] 

IT rs ADJUDGED that the defendant is guilty as convicted and sentenced as follows: 
Cl. Sent. _Date Sentence Length Concurrent with/Consecutive to/Comments Agency 
1 04-09-2008 State prison 1 LF The five years Is In addition to the Life Sentence 

5 YR For Use of Dangerous Weapon Enhancer. Tlie' 
de:fendanUound.ineligitiUe tot extended·· 
supeririSloh under 973;014(1g)(a)3 Stats.-· ... . ' .. ·:- ... : ·.' ..... 

1 04-09-2008 Restitution 

1 04-09-2008 Costs 

Conditions of Sentence or Probation 

Obngations: (Total amounts only) 

Fine Court Costs Attorney Fees Reslitutlon 

· TBD 

TBD 

Qourt Costs are waived. 

. ' 

Other 
Mandatory 
Victim/Wit. 
surcharge 

IT rs ADJUDGED that O days sentence credit are due pursuant to § 973.155, Wisconsin Statutes 

IT IS ORDERED that the Sheriff execute this sentence. 

Wiibur W. Warren JU, Judge 
Robert D. Zapf, District Atlomey 
Christopher B Cohen, Defense Al!omey 
P·&P 
Prison 

5% Rest. 
Surcharge 

DNA Anal. 
Surcharge 

Exhibit A 
§§ 939.50, 9a9.51, 972. 13, Chapter 973, Wis~onsin su1tu1e$ 

This form tnay not be modified. It may be supplemented with additional materlal, 
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For Otfic!al Use 

STATE OF WISCONSIN, CIRCUIT COURT, KENOSHA COUNTY 'S) 

State of Wisconsin, Plaintiff, 
-vs-

G-U<Q!A I(-. L- l()f {£, J¥11 rN?l/2a Defendant 
Name 

TO THE DEFENDANT: 

-($ 
Notice of Right to Seeki, ~Y 
Postconviction Relief 

Case No. 

You have the right to seek postconviction relief from the judgment in this case. If you were represented by 
a lawyer at your sentencing, it is that lawyer's responsibility to assist you in deciding whether to seek 
postconviction relief. 

If you decide to seek postconviction relief, you or your lawyer must file a Nolice of Intent to Seek 
Postconviction Relief. The Notice of Intent must be filed in lhe trial court within 20 days. If you had a lawyer 
at sentencing, and if you give your lawyer timely nolice tj1at you have decided to seek postconviction relief, 
it is your lawyer's duty to see that your Notice of Intent is properly filed in this court and served on the 
District Attorney. 

After filing the Notice of Intent, your lawyer does not have to represent you further unless you hire him or 
her to do so. If you intend to seek postconviction relief but cannot afford a lawyer, you have the right to 
request that a lawyer be appointed to assist you by the State Public Defender. 

DEFENDANT'S ACKNOWLEDGEMENT: 
I have discussed my right to seek postconviction relief with !he lawyer who represented me at sentencing, if 
any. I understand that if I intend to seek postconviciion relief, I must file a Notice of Intent in the trial court 
within 20 days after sentencing and send a copy to the District Attorney. If I want my lawyer to file !he 
Notice of Intent for me, I must timely inform my lawyer of my decision to seek postconviction relief. I have 
received a copy of this Notice. 

A:f I plan to seek postconvlction relief. 
0 I do not plan to seek postconviction relief. 
D I am undecided about seeking postconvlction relief and I know I need to decide and tell my 

lawyer within 20 days. 

S!{niture of Defendant f -

ATTORNEY CERTIFICATION: 
I have counseled the defendant about the decision to seek postconviction relief. I have informed the 
defendant that this decision must be made and communicated to me within 20 days of sentencing. I believe 
the defendant understands the right to postconviction relief and the 20 day time limit. I understand that It is 
my duty to file the Noli e of Intent to Pursue Postconviction Relief on behalf of the defendant if that intent is 
timely uni le ,- o m 

Distribution: Original to court. Exhibit B 
Copy: Defendant, Defense Attorney 

CR~233, 01100 Notice of Right to Seek Postconviction Relief §973.18, Wisconsin Statutes 
This form shall not be modified. It may be supplemented with additional material. 
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JJ.(!:"'e; OF. HEARING: APRIL 9 1 2008 ------- ------------( 

. 
'STATE OF WISCONSIN CIRCUIT COURT 

BRANCH 5 
KENOSHA COUNTY 

---------------------------------------------------------
STATE OF WISCONSIN, INSTITUTION COPY 

VS. 

Plaintiff, 

l !t")...' . ., .. -'. 
•\':;'.'"_·; .:.-..,·-

TRANSCRIPT 
OF PROCEEDINGS 

Case No.: 07-CF-0535 

EZEQUIEL LOPEZ-QUINTERO, SENTENCING HEARING 
' 

Defendant. . td1 copv 
----------------------------------------~----~----! __ 

BEFORE THE HONORABLE WILBUR W. WARREN III 

Circuit Court Judge Presiding 

APPEARANCES: 

ROBERT D. ZAPF, District Attorney, 
appeared on behalf of the Plaintiff. 

FREDERICK F. COHN, pro hac vice, and 
CHRISTOPHER B. COHEN, Attorneys at Law, appeared on 
behalf of the Defendant, who was present in court. 

ALSO PRESENT: 
MS. SUSAN ROSAS, Spanish Interpreter. 

DATE OF HEARING: 
April 9, 2008 

Janet M. Leibhan 
Official Court Reporter 
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DATE OF HEARING: 
·~~~~~~~~~-( 

APRIL 9, 2008 

( 

1 I' 11 also inform you, al though being an 

2 illegal alien, I don't believe you have the right to 

3 vote, that you are ineligible to exercise any rights 

4 until your civil rights are restored following the 

5 sentence in this matter. 

6 Finally, you will not be able to carry a 

7 firearm i.'.1 the future. Also, as I'm required to do, I 

8 must tell you that you may not possess or wear body armor 

9 in the future. There are forms that are consistent with 

10 that that I'm going to ask that you sign. 

11 There are two other matters which need to be 

12 discussed. One, there was a five-year dangerous weapons 

13 enhancer. The Court is going to impose a life sentence 

14 plus five years for the dangerous weapons enhancer. And 

15 on Count 2, carrying a concealed weapon, the maximum 

16 period of time for which imprisonment is available is 

17 nine months. The Court will impose that, consecutive to 

18 any other periods of incarceration that are imposed. 

19 Does the State have anything further? 

20 MR. ZAPF: Only, Your Honor, that we would 

21 ask, for the record, that restitution be determined. 

22 THE COURT: Okay. Restitution has not been 

23 discussed. There's been a request contained in the 

24 report. I'm going to provide 60 days for that to be 

25 determined. 
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DATE OF HEARING: 
,~~~~~~~~~( 

APRIL 9, 2008 
~~~~~~~~-, 

( 

1 The Court-does have, for whatever benefit 

2 this would indicate, that the defendant has been in 

3 custody on this charge for 327 days. I don't know how 

4 the sentence he was serving on his revocation serves to 

5 reduce that time. The sentence this Court imposes would 

6 be consecutive to any sentences that are imposed by way 

7 of currently served revocation sentences. 

8 MR .. COHN: Your Honor? 

9 THE COURT: Yes, sir. 

10 MR. COHN: Nrunber one, we have filed a motion 

11 for a new trial already. 

12 THE COURT: Yes, sir. 

13 MR. COHN: Would that relieve us of filing 

14 the notice of intent to proceed to appeal? 

15 THE COURT: No. I think you still have to 

16 file that. 

17 MR. COHN: Within 20 days? 

18 THE COURT: Right. 

19 MR. COHN: Two, as to this hearing -- I'm 

20 only asking for this hearing. The defendant is indigent. 

21 Could you provide him a free transcript of this hearing 

22 so I can incorporate what I consider the areas that are 

23 serious into a previous document? 

24 THE COURT: Well, you're not part of the 

25 public defender's office and you weren't appointed by the 
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-~~~~~~~~D-1(E OF HEARING: APRIL 9, 2008 

1 Court, so I don't know that I can truly make a finding 

2 that he's indigent. 

3 MR. COHN: You can question him right now. 

4 I'll put him on the -- I'll ask him. 

5 THE COURT: Well, what I'm going to do is ask 

6 you to file a written request for that and provide the 

7 proof of indigency, and I certainly will consider that, 

8 all right? 

9 I'm going to provide you with the forms that 

10 I've made reference to, the Written Explanation of 

11 Determinate Sentence, also the Notice of Right to Seek 

12 Postconviction Relief and the voting and firearms 

13 warnings. There are copies here. You need to sign the 

14 originals and provide copies. 

MR. COHN: Your Honor? 

THE COURT: Yes, sir. 

15 

16 

17 MR. COHN: Could he remain here for about two 

18 minutes so I can have him sign those documents? 

19 THE COURT: I would prefer that he remain 

20 here while you review that and they're signed. Or 

21 perhaps you can do that in the back room. 

22 MR. COHN: It looked like the sheriff was 

2 3 going to take him away. 

24 THE COURT: You can do that in the back room. 

25 Is there anything further from the State? 
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2 

APRIL 9, 2008 

MR. ZAPF: No, Your Honor. 

THE COURT: Mr. Cohn, is there anything 

3 further from the defense? 

4 MR. COHN: Yes, Your Honor. As to a hearing 

5 date, can we set that now? 

6 THE COURT: Madam Clerk, do we have our book 

7 here? 

8 THE CLERK: I have the book. 

9 THE COURT: Do we have a date that's 

10 available? 

11 MR. COHN: I would suggest June 2nd if that's 

12 available. 

13 (Discussion off the record.) 

14 THE COURT: Mr. Co.hn, what I'm going to ask 

15 you to do is this, sir. I don"t know that we'd be able 

16 to find a time on our calendar that would fit everyone's 

17 calendar. I'm going to ask you to arrange a conference 

18 call with Mr. Zapf, my clerk and yourself so that the 

19 three of you can look at alternate dates that are 

20 convenient. I don't know that the 2nd is itself 

21 available. The clerk is saying no. 

22 

23 

MR. COHN: Is there any time that week? 

THE COURT: What I want you to do is to call 

24 the clerk, get the DA on a conference call and do it that 

25 way because you just --
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i~~~~~~~~-D~~E OF HEARING: APRIL 9, 2008 

1 MR. COHN: I just want to ask her. I'll get 

2 that other document filed within 20 days. I assume that 

3 without getting a specific date, I don't waive that right 

4 to that hearing at this time. 

THE COURT: That's correct. 

MR. COHN: Okay. 

5 

6 

7 THE COURT: All right. Okay. This hearing 

8 is concluded. 

9 (Proceedings concluded.) 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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LOPEZ QUINTERO 061008 

STATE OF WISCONSIN CIRCUIT COURT 
BRANCH 5 

STATE OF WISCONSIN, 

Plaintiff, 

KENOSHA COUNTY 

TRANSCRIPT 
OF PROCEEDINGS 

vs. 

EZEQUIEL LOPEZ-QUINTERO, 

case No.: 07-CF-0535 

MOTION HEARING 

7 Defendant. 

8 ---------------------------------------------------------

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

BEFORE THE HONORABLE WILBUR W. WARREN III 

circuit court Judge Presiding 

APPEARANCES: 

ROBERT D. ZAPF, District Attorney, 
appeared on behalf of the Plaintiff. 

FREDERICK F. COHN, pro hac vice, and 
CHRISTOPHER B. COHEN, Attorneys at Law, appeared on 
behalf of the Defendant, who was present in court. 

ALSO PRESENT: 
MR. DANIEL LOPEZ, Spanish Interpreter. 

DATE OF HEARING: 
June 10, 2008 

Janet M. Leibhan 
official court Reporter 
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LOPEZ QUINTERO 061008 

5 And it wasn't until today that my suspicions, after 

6 having heard that last call at trial, were confirmed that 

7 this is, in fact, done for the purposes indicated 

8 earlier. Totally proper, totally appropriate but not 

9 during final argument of a murder trial. 

10 The court notes here the state says that the 

11 evidence here speaks loudly, that it was not a close case 

12 and it was overwhelming. Those are words used just 

13 moments ago in comments. I have to wonder why if the 

14 case is overwhelming and not a close case and the 

15 evidence speaks so loudly that such a close line has to 

16 be drawn to what is proper and perhaps improper in 

17 argument. 

18 I think the evidence was strong. I think the 

19 evidence that the vehicle that was involved from which 

20 the shooting took place belonged to this defendant. The 

21 fact that the defendant was discovered a short time later 

22 in the area with what turned out to be the murder weapon 

23 in his waistband, and statements that he made that were 

24 admitted by the court -- and their admissibility is a 

25 separate issue for counsel of course, but since the jury 
45 
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1 was permitted to hear those, they've become a.part of the 

2 body of evidence that supports the conviction -- I think 

3 all taken together make for an extremely strong case. I 

4 agree with the state, it was not a close case. The only 

5 issue here was the issue of voluntary intoxication. The 

6 court in retrospect is not pleased with the State's 

7 argument here. I think the arguments in some part were 
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8 prejudicial, but by the same token, I think that the 

9 evidence was so overwhelming that any prejudice upon the 

10 defendant because of those comments is significantly 

11 outweighed by the evidence that was presented and is 

12 tantamount to harmless error. The court notes that no 

13 curative instructions were requested, although the court 

14 did provide some in part, and that no motion for mistrial 

15 was made prior to the time the jury returned. So that 

16 said, the court at this time with those comments will 

17 deny motions for a new trial in this matter and find that 

18 the verdict in this case and the subsequent judgment of 

19 conviction may stand as submitted. 

20 MR. COHN: Thank you very much, Your Honor. 

21 At this point the defendant is basically indigent and I 

22 would like to continue to represent him. I'm familiar 

23 with the case. Somebody else taking over the case, it 

24 would be hard. And I've prepared -- with the assistance 

25 of Chris Cohen because I can't fill out forms -- a 
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1 petition to permit you to either appoint me or at least 

2 give me a free transcript. I checked with the court 

3 reporters yesterday. It would come to about $4,500. 

4 Mr. Cohen, do you want to bring these up to the Judge? 

5 MR. COHEN: It's actually not completed yet 

6 because you came in before he got a chance to sign it or 

7 complete the last questions. 

8 THE COURT: All right. I'll need to have the 

9 forms completed under oath so that at least there's a 

10 finding of indigency based upon --
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11 MR. COHN: can we do that with the court 

12 reporter and with the interpreter? 

13 

14 

15 

16 

17 

18 

THE COURT: Yes. I'm going to give you an 

opportunity to do that before you leave today. These 

will have to be completed. If they're completed 

appropriately and disclose that he has insufficient 

assets -- you have to include the spouse's income in here 

since he is married, not just his alone; it has to be 

19 household income -- the Court then can act on this. 

20 Although this court, the trial court, typically only 

21 appoints counsel for trial proceedings, I'm going to --

22 

23 

24 

25 

1 

2 

3 

4 

5 

Let me finish I'm going to consider the trial 

proceeding to extend up until the time a decision as to 

whether to appeal is made. That would include 

preparation of the transcript. so if he is indigent, the 
47 
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court certainly would provide a copy of the transcript to 

you without cost, and then a decision as to whether he 

should appeal or not can be made. At that point I think 

application has to be made to the appellate branch of the 

State Public·oefender's office to determine his continued 

6 representation and perhaps your appointment which I 

7 certainly, as you said, would endorse. I would endorse 

8 your appointment. It makes sense but I don't have the 

9 ability to appoint you for the appeal. 

10 MR. COHN: can we recess for about five 

11 minutes and have him fill these out and have --

12 THE COURT: We can even adjourn this hearing 

13 because the decision as to whether to order an 
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14 indigency-based transcript at no cost to the defendant 

15 does not have to be made on the record. 

16 

17 

MR. COHN: okay. 

THE COURT: so you can take as much time as 

18 you need in the conference or jury room to complete the 

19 papers. 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

MR. COHN: Then we'll have to get the 

information from the wife. 

THE COURT: You're welcome to use the phone 

to do that if that helps you. 

MR. COHN: Okay. 

THE COURT: It's 10:30 and I have nothing on 
48 
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for the balance of the morning. 

MR. COHN: Thank you. 

THE COURT: Thank you. 

MR. ZAPF: Thank you. 

(Proceedings concluded.) 
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Under oath I state that because of poverty, I am unable to pay the filing and service fees of this action, proceeding, or 
appeal, or to give security for those fees, and request waiver of those fees. I am attaching and incorporating into this 
affidavit a copy of my pleading In this matter. 

Section 1. 
,Complete Section 1 if you receive aid from any of the programs llsted. 
If you do not receive aid, complete Section 2 on page 2. 

0 I currently receive: 
0 Supplemental security income 0 Relief funded under §59,53(21 ), Wis. Stats. 0 Medical assistance 
0 Food stamps 0 Relief funded under public assistance 
0 Benefits for veterans under §45.351 (1) or 38 USC 501-562 
0 Legal representation from a civil legal services program or a volunteer attorney program based on indigency. 

Name of program: _______________________________ _ 

0 Other means-tested public assistance:--------------~-----------
My financial situation 0 has 0 has not changed since I became ellgibte for this progrnm. 

If you checked the "has" box, and such changes would make you Ineligible for the program(s) If you 
applied today, you must complete Section 2 on page 2 of this form. 

Subscribed I understand that if my financial situation changes, 

I must notify the court immediately. ~ 

fb.17ez 0.11a/ero 82.cyar-1 b I 0 08 T Sig-ature q- ale 

on __ __;"(#!.~;.t:'.~-l..JZ..-1-._,f.t=:~!..__ 

Address 

COURT FINDINGS AND ORDER 
1. This petition is GRANTED because the court finds the person Is indigent. The action may be commenced without 

payment of filing fees. The sheriff shall serve all necessary documents without payment of service fees. If these 
fees are recovered, the amount shall be used to pay the filing and service fees waived by this order. Any request for 
waiver of any other fees or costs must be made to the court for consideration and decision. J<> 

/h1'r ~UltaL DJffe/ frfftJtl'flt,.{J fb IN/11 frr6- Mfhn- If- .l>Ut11-i-O .""-
0 2. This petition is DENIED because the court finds the petitioner not Indigent but unable to pay the filing or service fees 

at this time. This action may be filed by the Clerk and all necessary documents may be served by the sheriff without 

prepayment of fees. Such fees must be paid no later than-------------

0 3. This petition is DENIED because the court finds: 
0 the petitioner Is not indigent. 0 allegation of poverty to be untrue. 
0 the petitioner has not stated a meritorious claim, defense, or appeal upon which the court may grant relief: 

(Brief explanation) __ ~;;:;:;;;;;~----------------------

~ (Vl-fri 6£;(" 'f}tftt/S C-f<.j(•rfJ11 

(JV f{lA/rl-- {iJI n 
P1rt/llf'w1 

Original: Clerk of Circuit Court 

/lrc~lt Court Judge<? 

~~~__f,,_-~'~D--~b~Q~~~-
• Dale 

n CV..\10, 06100 Petition forWalverof Filing and SeNice Fees-Affidavit offndlgency and Order §814.29, Wisconsin Statutes /{__ 

\ 'J "]/ This form shall not be modified. It m;;9~~ ~rf plemented with additional material. EX h j bit E 
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Pettltion for Waiver of Filing and Service Fees - Affidavit of lndigency and Order Page 2 of 2 Case No. {r1 C~ ?5 
Section 2. 

Complete this section only if you do not qualify under Section 1, or if the instructions for that section require 
you to complete it. 

1. ~am 0 am not married. 

2. 0 am ~ am not employed. Name of employer:-------------------

3. I earn $ ?E:IUO gross 0 weekly. 0 every 2 weeks. 0 twice monthly. 0 monthly. 
My take-home pay is $ __ ZG"_-_ie_o~---- per payperiod. 

4. I receive monthly income totaling the amount of$ 
0 Pension D Social security D 
D Disability D Student loans/grants D 

·zi;;::(C. 0 from: 
Unemployment compensation 
other: __________________ _ 

5. I have the following cash assets: . 
00 

, ·~t'l\I~ 
D Savings accounts: $ ~ash: $ 2..0 ~ 1,.,,_ ~ 
0 Checking accounts: $ ~ Money owed me: $ ~ 

6. I =~w~i!~~s~°1~%:Jiit~ ~~ f;J;(f)!V\N~ ~~ 
D Vehicle-Yr./Make: $ 0 Household furnishings: $ J 1:..1~ 

7. 

D Vehicle-Yr./Make: $ D Equity in real estate: $ _____ _ 
D Other individual assets valued over $200 each: $ _____ _ 

Full name: f~jL~j~~:;I!~~ 
Full name: _________ _ 

"? others: . 
Relationship to me: ®l-lo.lir+PR 
Relationship to me: datclfitell
Relationship to me: __ A,_-'-'-----
Relationship to me: ______ _ 
Relationship to me: ______ _ 

Under age 18 ... ~ ~o 
Under age 18 ~ s ;::B:flo 
Under age 18 ~es D No 
Under age 18 ~es D No 
Under age 18 D Yes D No 

8. The other members of my household have monthly income totaling the amount of$ ~QOQ3l. from: 
D Wages D Social security D Relief funded under public assistance "Et Food stamps w\c... 
D Pension D Student loans/grants D Unemployment compensation · D Supplemental security income 
D Disability 0 Rel[ef funded upder §5 53(21 ), D Support/maintenance 
0 Other: __ _:~~~~t.u;({__J{.JQ3,,_J~~&__Jill::::_-=:::::_ __________ _ 

Amount: 
$ )C.. 
$ )<.. 

Monthly Payment: 9. I have the following debts; 
a. Mortgage 
b. Auto loan 
c. Credit cards $ )C 

d. Other: \,,) \ S (.... 'DOC, $ ______ _ 
$ ______ _ 

1 o. I have the following unusual expenses, other than ordinary living expenses: 

kJ'O' '£ 

CV-410, 06/00 Petition for Waiver of Filing and Service Fees -Affidavit of Jndigency and Order §814.29, Wisconsin Statutes 
This form shall not be modified. It may be supplemented with additional material. 
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STATE OF WISCONSIN 
OCT - 2 1996 

MARILYN L. GRAVES, 
c O U R T O F A P P E A L ILERK OF COURT OF APPEALS 

DISTRICT II OF WISCONSIN 

STATE ex rel. BARRY LEE snmLLEY, 

Petitioner, 

-VS-

IX)NNA HINTZE, Assistance State 
Public Defender, 
17 s . Fairchild St ., 3rd Fl . 
Post Office Box 7862 
Madison, Wisconsin, 

Respondent . 

Classification Code 
.3.0:f-07 

PETITION FOR WRIT OF HEBEAS CORPUS 

STATE OF WISCONSIN 

] SS 

DANE COUNTY, MADISON ] 

THIS IS A PETITION FOR HABEAS CORPUS, pursuant to sec-

tion §782 . 01 et seq . , Stats., seeking to preserve the consti-

tutional right to a Direct Appeal guaranteed to all criminal 

defendants by virtue of State v . Knight, 168 Wis . 2d 509, 484 

N. W.2d 540 (Wis . 1992) . Petitioner appears prose under the 

less str ingent standards of pleadings announced in State ex 

rel . Amek Bin Rilla v. Israel, 335 N.W.2d 384 (Wis . 1983), 

which requires the court liberally construe the pleadings pri-

or to searching for formal defects of any papers filed . In 

support of this petition, petitioner aver•s the following 

facts : 

1 . Petitioner, Barry Lee Smalley is a prisoner in State cus-

-'-l-



tody at the Racine Correctional Institution, (RCI}, located at 2019 Wis

consin Street, P.O. Box 900-I, Sturtevant, WI 53177-0900. 

2. Respondent Donna Hintze is an Assistance State Public De

fender for the Office of State Public Defender's Office, Ap

pellant Division, located at 17 South Fairchild Street, P.O. 

Box 7862, Madison, WI 53707-7862. 

3. Petitioner is restrained of his personal liberty by vir

tue of never having been able to pursue a direct appeal. 

4. Petitioner is not imprisoned by virtue of any judgment, 

order or execution. 

5. The cause or pretense of the imprisonment complained of 

herein is based on the following personal knowledge and be

lief: 

(a) Petitioner was convicted and sentenced on or about August 

19, 1988, case No. 87-CF-372, to a period of Twenty-six (26) 

years of imprisonment, Honorable Bruce .-E. Schroeder presid

ing, Circuit Court for Kenosha County, Kenosha, Wisconsin, af

ter a No Contest Plea. 

(b) Petitioner filed a notice of intent to pursue postconvic

tion relief within the required 20 days time limit, on or a:o"-

bout September 16, 1987. 

(c) The Office of State Public Defender's Office, Appellate 

Division, Madison, WI., appointed appellate counsel Donna 

Hintze to represent petitioner on direct appeal. 

(d) To date, respondent Donna Hintze has not pursued a direct 

appeal. 

(1) Nor has respondent filed a "No Merit" report as required 

under sec. 809.32, Stats. 

-2-



(2) Moreover, respondent never officially informed petition-

er of her withdrawal, if any, that would have relieved her of 

the obligation to file direct, appellate papers in all Courts 

of Law of Wisconsin. 

(3) Finally, petitioner was not given an opportunity to con-

sent, in writing, that respondent be relieved of her duty to 

represent petitioner's Constitutional Right to a Direct Appeal. 

(4) There is no evidence in writing that indicates petition-

er personally signed any papers relieving respondent of appel-

late representation. 

G R () U N D S F () R R E L I E F 

(5) Respondent's ineffective representation of petitioner's 

Constitutional Right to a Direct Appeal is contrary to both 

the United States and Wisconsin Constitutions according to St-

ate v. Knight, 168 Wis.2d 509, 484 N.W.2d 540, supra; State 

ex rel. Flores v. State, 183 Wis.2d 587, 516 N.W.2d 362 (Wis. 

1994}; and Evitts v. Lucey, 469 u.s. 387, 105 s.ct. 830, 83 L. 

Ed.2d (1985). 

RELIEF 

WHEREFORE, petitioner prays that the court order peti-

tioner be entitled to the Constitutional Right to Direct Appeal 

and appointment of appellate counsel so that he may pursue his 

motion to pursue postconviction relief initially filed and pre-

served more than Nine (9) years ago, according to law. 

Date: 

Respectfully submitted, 
2019 Wisconsin Street 
'(YJ,n , l.'.xu\1\ 1~iJ11 .. <,nw1Q2 v 't 
BARRY LEE SALLEY, Petiti' ner 
2019 Wisconsin Street 
p.(). Box 900-I 
Sturtevant, WI 53177-0900 -3-



STATE OF WISCONSIN 

C 0 U R T 0 F A P P E A L S 

DISTRICT II 

STATE ex rel. BARRY LEE Sl!ALLEY, 

Petitioner, 

-VS- Classification Code 
30707 

DONNA HINTZE, Assistance State 
Public Defender, 
17 s. Fairchild St., 3rd Fl. 
Post Office Box 7862 
l!adison, Wisconsin 53707-7862 

Respondent. 

AFFIDAVIT IN SUPPORT OF PETITION 
OF WRIT OF HABEAS CORPUS 

STATE OF WISCONSIN ] 

]SS 

DANE COUNTY, l!ADISON ] 

I, Barry Lee Smalley, being first sworn under oath, states that he 

has subscribed his name to the foregoing petition, and further states 

that the information therein is true and correct to the best of his know-

ledge or belief. 

I declare under the penalty of perjury, pursuant to 28 u.s.c. §1746, 

that the foregoing statements is true and accurate. 

Subscribe5!i and s~ b:l.-ore me 
this ___i.3£/_ day o -~~ 1996 

STATE (lF ISCONSIN 
FXPIRES: NOV 1 5 1998 

' 1996. 



App. 5

STATE OF WISCONSIN 
COURT OF APPEALS 

DISTRlCTN 

STATE EX REL. 
MARVIN COLEMAN, 

Petitioner, 

v. 

GARY R. MCCAUGHTRY, WARDEN, 
WAUPUN CORRECTIONAL IN'STITUTION, 

AND 

MATTHEW J. FRANK, SECRETARY, 
DEPARTMENT OF CORRECTIONS, 

Respondents. 

PETITION FOR WRlT OF HABEAS CORPUS 

H' H l " 21Jll4 

CLERK OF COUl1T OF APPEALS 
Of WISCONSIN 

Rock County Circuit Court Case Nos. 85 CR 2721 & 85 CR 2722 

735 N. Water Street, Suite 1212 
Milwaukee, WI 53202 
Telephone: (414) 271-9595 
Facsimile: (414) 271-3701 

KOHLER AND HART, LLP 
Attorneys for Petitioner Marvin Coleman 
Martin E. Kohler lli Z 1-
State Bar No. 1016725 .·· 1 
Donald J. Chewning 3 1 n 
State Bar No. 1030511 

0 
Brian Kinstler 3 \ 9 3 

State Bar No. 1037566 



On behalf of petitioner, Marvin M. Coleman, his attorneys, Martin E. 

Kohler, Donald J. Chewning, and Brian Kinstler of Kohler and Hart, LLP, 

being first duly sworn on oath deposes and states upon information and belief 

as follows, that: 

1. Petitioner, Marvin M. Coleman (Coleman) is an adult thirty-six 

(36) years of age, and is presently incarcerated at the Waupun 

Correctional Institution in the City of Waupun, County of Dodge, 

State of Wisconsin. 

2. Respondent Gary R. McCaughtry, is the warden of the Waupun 

Correctional Institution, a State of Wisconsin Department of 

Corrections state penal institution wherein Coleman is presently 

incarcerated. As warden, he is directly responsible for the 

supervision and administration of the prison and the maintenance 

of prisoners, including Coleman. 

3. Respondent, Matthew J. Frank, is Secretary of the Depa1iment of 

Corrections. Pursuant to his duties, he is responsible for the 

supervision and administrative of the Department of Corrections, 

including the Waupun Correctional Institution. He is also 

responsible for the maintenance of State of Wisconsin prisoners in 

the custody of the Department of Corrections. 

2 
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4. This action is brought pursuant to Wis. Stat. Ch. 782 and the 

supreme court decision in State v. Knight, 168 Wis. 2d 509, 484 

N.W.2d 540 (1992). 

FACTS AND PROCEDURAL BACKGROUND 

5. On May 28 and August 11, 1986, Coleman pleaded guilty to and 

was convicted of nine felonies in Rock County Circuit Court. 

These convictions stem from three criminal incidents. For crimes 

allegedly occuning on December 15, 1985, Coleman was 

convicted of sexual assault (first degree), battery, armed robbery, 

and theft. (Rock County Cir. Ct. Case No. 85 CR 2721 ). For 

crimes allegedly occuning on December 16, 1985, Coleman was 

convicted of sexual assault (first degree), aggravated battery, 

armed robbery, and operating a motor vehicle without consent. 

(Rock County Cir. Ct. Case No. 85 CR 2722). He was also 

convicted of a separate incident of delivery of a controlled 

substance (THC). (Rock County Cir. Ct. Case No. 86 CR 397). 

6. For these offenses, Coleman received consecutive sentences 

totaling eighty (80) years in prison. 1 Coleman was twenty years 

old at the time of his conviction. 

1 These sentences were to be served concun·ently to a twelve-year sentence imposed in 
another case. 

3 



7. The evidence against Coleman for the December 15 and 16 

chmges consisted largely of items taken from the home where he 

stayed at 2624 Sunshine, Beloit, Wisconsin, and evidence that 

would not have otherwise been obtained without discovery of 

those items, such as statements Coleman made after being 

confronted with those items and physical evidence later obtained 

from Coleman's home. The items included firearms, jewelry, and 

old coins purportedly taken from the homes of two sexual assault 

victims. 

8. Upon suspicion of Coleman's involvement in the December 15 and 

16 sexual assaults, he was arrested upon the order of his probation 

and parole agent, while at the probation office. After his arrest, the 

police went directly to the 2624 Sunshine address to semch for 

evidence. 

9. Coleman challenged the constitutionality of the warrantless semch 

of2624 Sunshine that led to the discovery of the items. 

Specifically, Coleman argued Vanessa Henning, his girlfriend and 

owner of the home, did not give valid, voluntmy consent to search 

the home when confronted by officers from the Beloit police 

department. 

4 



10. At a May 12, 1986 suppression hearing, Henning testified that 

when the police asked if the police could search her home, she 

initially denied consent and asked for a warrant. The police had no 

warrant. The police then told her that if she did not allow the 

police to search her home, they would take her "downtown" and 

arrest her. The police told her she would be in as much trouble as 

Coleman was if she did not allow them to search the home. 

Eventually, Ms. Henning relented. One of her infant children was 

hospitalized and needed her attention; the police searched her 

home as Ms. Henning walked to the hospital. Ms. Henning's 

grandmother, Ms. Zella Sherrod, who was present when the police 

confronted Ms. Henning, confirmed that the officers threatened to 

take Ms. Henning "downtown" if she did not consent to the search. 

11. In response to Coleman's suppression motion, the State contested 

Coleman's standing to challenge the search of 2624 Sunshine. The 

State argued that at the time of the search, 2624 Sunshine was not 

his residence. 

12. At the suppression hearing, Ms. Henning testified she had been 

Coleman's companion, who was the father of her two children, for 

six years. He had lived with her in her prior residence, and lived 

with her since she moved to 2624 Sunshine. Coleman had stayed 

5 
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at 2624 Sunshine up to and including December 1985. He kept his 

clothes and all his personal belongings there. Coleman ate at 2624 

Sunshine and slept at that address seven nights a week. Just prior 

to his arrest and the search of the home, Coleman and Henning 

fought and Coleman was supposed to move out. He had not yet 

taken his clothes from the home, and his possessions were mostly 

packaged in plastic bags in the basement. On December 17, 1985, 

the date of the search, Coleman's personal belongings remained at 

2624 Sunshine. 

13. At the close of the suppression motion, Coleman's counsel argued 

Coleman had standing to challenge the search because he had a 

reasonable expectation of privacy in the home. The circuit comi, 

Judge Edwin C. Dahlberg presiding, concluded Coleman did not 

have standing because "he was not a resident on the 17th." The 

court explained, "He was not a resident of the premises, so his 

rights were not violated." Because the court decided the 

suppression motion on the issue of standing, it did not reach the 

question of the voluntariness of Henning's consent. 

14. Having lost the suppression motion, Coleman pleaded guilty to the 

offenses for which he was charged. Of the 80 years to which he 

was sentenced, 77 were imposed for the December 15 and 16 

6 



sexual assaults and robberies (Case Nos. 85 CR 2721 and 85 CR 

2722), the evidence of which was obtained as a direct consequence 

of the search of2624 Sunshine. 

15. Following his conviction, Coleman applied for and received 

appellate counsel from the State Public Defender. Eventually, 

Attorney C. William Foust, was appointed to represent Coleman in 

any postconviction and appellate matters. 

16. In January 1987, Coleman's appointed counsel unsuccessfully 

moved for sentence modification in the circuit court. 

17. Thereafter, counsel advised Coleman that he "had no chance of 

obtaining any relief on appeal." Coleman accepted counsel's 

advice and no appeal was pursued. 

18. Coleman has since retained current counsel, who have reviewed 

the proceedings in the circuit court and concluded Coleman had a 

meritorious, and ultimately detenninative, challenge to the circuit 

court's denial of his suppression motion. 

APPELLATE COUNSEL'S FAILURE TO PURSUE AN APPEAL 
OF THE CIRCUIT COURT'S DENIAL OF COLEMAN'S 
SUPPRESSION MOTION CONSITUTES DEFICIENT 
PERFORMANCE. 

19. "Due process requires that a criminal defendant receive effective 

assistance of appellate counsel in bringing the first appeal as of 

7 
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1ight." Evans v. Lucey, 469 U.S. 387, 397 (1985); State v. Knight, 

168 Wis. 2d 509, 511-12, 484 N.W.2d 540 (1992). The 

appropriate avenue for pursuing a challenge to the effectiveness of 

appellate counsel, including ineffectiveness in failing to appeal, 

lies in a petition for habeas corpus to the court of appeals. See 

State v. Flores, 170 Wis. 2d 272, 278-79, 488 N. W.2d 116 (Ct. 

App. 1992). 2 

20. As with a challenge to the ineffectiveness of trial counsel, the test 

for ineffectiveness of appellate counsel is two-pronged. Smith v. 

Robbins, 528 U.S. 259, 287-89 (2000). First, counsel's 

performance must have been deficient; second, the deficiency must 

have prejudiced the defendant. Strickland v. Washington, 466 U.S. 

668, 687 (1984). 

21. The Seventh Circuit has held that the failure to raise a "significant 

and obvious issue" on appeal constitutes deficient perfonnance of 

appellate counsel. Gray v. Greer, 800 F. 2d 644, 646 (7th Cir. 

1986). Although appellate counsel may exercise his professional 

judgment in winnowing potential issues on appeal, where issues 

2 Although Attorney Foust was also Coleman's post-conviction counsel, the current challenge 
is his failure as appellate counsel to pursue a meritorious appeal that would have proved to 
have been successful. Because the issue had been preserved through the suppression motion, 
the issue did not need to be raised on post-conviction motion. Compare State ex rel. 
Rotehring v. McCaughtry, 205 Wis. 2d 675, 683, 556 N.W.2d 136 (Ct. App. 1996) with State 
v. Flores, 170 Wis. 2d 272, 278-79, 488 N.W.2d 116 (Ct. App. 1992). 
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that are ignored on appeal are clearly stronger than those 

presented, the presumption of effective assistance of counsel will 

be overcome. Mason v. Hanks, 97 F.3d 887, 893 (7th Cir. 1996). 

22. Coleman's appointed appellate counsel's failure to appeal the 

circuit court's denial of the suppression motion constituted 

deficient performance. The constitutionality of the search of Ms. 

Hemiing's home is a "significant and obvious issue." 

23. The issue was significant because without the physical evidence 

and the defendant's statements, the State would have had 

insufficient evidence with which to convict. Coleman certainly 

would not have pleaded guilty if the bulk of the evidence against 

him had been deemed inadmissible as the frnit of an illegal search. 

24. The Fourth Amendment issue was also obvious, indeed it was 

glaring. The testimony offered that the police threatened Ms. 

Henning with arrest in order to secure consent should have raised 

red flags that a valid constitutional challenge existed. Moreover, 

the circuit court's conclusory findings as to the threshold issue of 

standing also called for appellate review. The circuit court brnshed 

aside any issue of Coleman's expectation of privacy in the Henning 

home, and simply concluded he lacked standing because he was 

not a resident. As explained below, the inadequacies of the circuit 
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court's standing analysis not only required appellate review, but 

ultimately, should have resulted in reversal. 

25. Additionally, the Fourth Amendment issue was one of only a 

handful of potential issues to be consider when appellate counsel 

reviewed the trial record. Because Coleman pleaded guilty, there 

were no trial transcripts to review. Rather, there were few 

pe1iinent transcripts to consider, most significantly, the transcripts 

of the suppression motion hearing, the plea hearing, and 

sentencing. 

26. Finally, appellate counsel did not forgo the Fourth Amendment 

challenge in order to pursue another, stronger issue. 

Postconviction counsel filed no appeal whatsoever. Accordingly, 

the failure to raise the challenge to the search of the Henning home 

on postconviction motion or on direct appeal cannot be treated as a 

strategic decision. There is no strategic or tactical benefit to be 

gained by forgoing appeal of the defendant's sole meritorious 

appellate issue. 

THE FAILURE TO PURSUE APPEAL OF THE FOURTH 
AMENDMENT ISSUE PREJUDICED COLEMAN. 

27. A defendant is entitled to relief from counsel's deficient 

perfo1mance where there is a reasonable probability that, but for 

10 



counsel's errors, the result of the proceeding would have been 

different. State v. Johnson, 153 Wis. 2d 121, 129, 449 N.W.2d 845 

(I 990). Jn the context of ineffective assistance of appellate 

counsel, the failure to raise an issue on appeal will be deemed 

prejudicial where that issue may have resulted in a reversal of the 

conviction or an order for a new trial. Mason, 97 F.3d at 893. 

28. Coleman's appointed appellate counsel's failure to appeal the 

Fourth Amendment issue prejudiced Coleman because there is a 

reasonable probability that a reviewing court would have deemed 

the search of the Henning home unconstitutional and reversed 

Coleman's conviction. 

29. Coleman had standing to pursue the Fourth Amendment challenge. 

Where a defendant has a reasonable expectation of privacy in the 

premises searched, he has standing to challenge the 

constitutionality of the search. Rakas v. Illinois, 439 U.S. 128, 

142-43 (1978). The premises searched need not be "one's 'home' 

for one to have a reasonable expectation of privacy there." 

Minnesota v. Olson, 495 U.S. 91, 96 (1990) (holding that an 

overnight guest has a legitimate expectation of privacy in a host's 

home, sufficient to provide standing to challenge a search). 

11 
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30. The circuit court e1Toneously equated physical presence with 

standing. The circuit court merely determined Coleman no longer 

resided at 2624 Sunshine and rejected his Fourth Amendment 

challenge on that ground. 

31. Regardless of whether Coleman was a resident of 2624 Sunshine 

as of December 17, 1985 (although he clearly a resident during the 

same month), the controlling inquiry is whether as a regular 

occupant of the premises who was in the process of moving out, he 

had a reasonable expectation of privacy in the premises. The 

circuit court did not conduct this inquiry. Had it done so, it should 

have concluded that the facts set forth in paragraph 12, above, 

dictate that Coleman had a legitimate expectation of privacy in the 

premises searched. See United States v. Pollard, 215 F.3d 643 (6th 

Cir. 2000) (concluding a long-time friend of the owner of premises 

had standing to challenge search where he had stayed at the home 

earlier, occasionally spent the night at the residence, ate at the 

residence, and kept personal belongings in a closet there); United 

States v. Miguel, 340 F.2d 812, 814 n.2 (1965) (tenant who was 

allowed to stay at apartment from time to time and kept clothes at 

apartment had standing). A longtime cohabitant who breaks off a 

relationship with the owner of the premises, but has not yet 

12 



removed all of his property, retains a privacy interest in the 

premises. See United States v. Abbarno, 342 F. Supp. 599, 601 

(W.D.N.Y. 1972) (holding fomrnr tenants who left possessions on 

premises had standing to challenge search and seizure); see also 

United States v. Chandler, 18 F. Supp. 1240 (D. Kas. 1998) 

(concluding that defendant who was moving out of premises had 

"reasonable expectation that his property would be secure and the 

general public would not have access to it."). Accordingly, 

Coleman had standing to challenge the voluntariness ofHenning's 

consent to search the home at 2624 Sunshine. 

32. Further, Henning did not give valid consent to search her home. 

As explained in paragraph 10, above, Henning initially refused 

consent but agreed to the search of her home only after being 

threatened with arrest. Henning testified at the suppression hearing 

that she acquiesced to the officers' assertion of authority and their 

repeated demands to search the house because "after they told me 

they were going to take me downtown, I really didn't have a 

choice." Consent is not voluntary ifit is "coerced, by explicit or 

implicit means, by implied threat or covert force." Schneckcloth v. 

Bustamante, 412 U.S. 218, 228 (1973). Consent granted after 

succumbing to explicit threats of arrest is the paradigmatic 

-~ I 
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example of involuntary consent. See United States v. Bolin, 514 

F.2d 554, 560-61 (7th Cir. 1975) (consent granted after implied 

threats of arrest of girlfriend not voluntary). Had the circuit court 

reached the issue of consent, it would have had no choice to but to 

conclude Henning's consent was not voluntarily given and 

therefore was invalid. 

33. In the absence of a warrant or a constitutional justification for a 

warrantless search ofHerming's home, the evidence obtained in 

that search was found and taken in violation in violation of the 

Fourth and Fourteenth Amendments of the United States 

Constitution and Article I, § 11 of the Wisconsin Constitution. 

Accordingly, it should have been excluded, and any and all 

evidence that would otherwise not have come to light, such as 

Coleman's subsequent statements to the police and any evidence 

derived therefrom, must also be suppressed. See Wong Sun v. 

United States, 371 U.S. 471, 488 (1963). 

34. Because the Fourth Amendment issue should have been appealed 

and because the appeal would have been successful, Coleman was 

denied the effective assistance of appellate counsel in violation of 

the Sixth and Fourteenth Amendments to the United States 

Constitution and Article I, § 7 of the Wisconsin Constitution. 
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35. Accordingly, the judgment of conviction, by virtue of which 

Coleman is imprisoned, should have long ago been reversed on the 

ground of these constitutional defects and his current imprisorunent 

is this illegal. 3 

COLEMAN'S DELAY IN PURSUING RELIEF THROUGH A 
PETITION FOR HABEAS CORPUS IS A CONSEQUENCE OF HIS 
APPELLATE COUNSEL'S INEFFECTIVENESS AND IS 
JUSTIFIED IN THIS INSTANCE. 

36. Although there has been a delay between his conviction and the 

filing of this petition, Coleman's petition should not be denied on 

the ground that it is untimely under State ex rel. Smalley v. 

Morgan, 211 Wis. 2d 795, 565 N.W.2d 805 (Ct. App. 1997). 

37. Coleman initially accepted his appointed appellate counsel's advice 

that he "had no chance of obtaining relief on appeal." At that time, 

Coleman was deemed indigent and qualified for the appointment 

of counsel through the State Public Defender. Thus, when 

appointed counsel advised him appellate review would be fruitless, 

Coleman was without the means to obtain a second opinion. As a 

layman, he was without any basis for questioning appellate 

counsel's advice and reconnuendation. Coleman was without the 

3 Although Coleman received other convictions and sentences, he would have aheady been 
released under those other sentences. He is cmTently only serving time for his convictions in 
Rock County Circuit Court Case Nos. 85 CR 2721 and 85 CR 2722. 
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legal skills to properly identify the meritorious issues for post

conviction relief or to be able judge the effectiveness of his 

appellate counsel. 

38. It was not until years after his conviction, when he married a 

woman outside the prison walls, did Coleman acquire the monetary 

resources to retain counsel to review his prior counsel's 

perfonnance. Before retaining current counsel, Coleman was not 

entitled to appointed counsel and could not obtain professional 

advice as to the merits of a collateral challenge to his conviction. 

39. Finally, the invocation of the doctrine oflaches to bar Coleman's 

present petition for habeas corpus would undermine the very 

equitable function of habeas corpus as a remedy to the wrongfully 

imprisoned. Additionally, the arbitrary use of such a procedural 

bar to a petition for habeas corpus to deny Coleman access to the 

only procedural avenue for challenging the ineffectiveness of 

appellate counsel would constitute a violation of due process 

guaranteed by the Fourteenth Amendment to the United States 

Constitution and the guarantee of habeas corpus as expressed in the 

Wisconsin Constitution and would call into question the integrity 

and the constitutionality of the Wisconsin's appellate system. 
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WHEREFORE, Coleman respectfully requests that this Comi issue a writ of 

habeas corpus directing the respondents, together with their agents, assistants, 

attorneys, assigns, and supervisors, and all those acting in concert therewith, 

to biing Coleman before this Court to do with him what shall then and there 

be considered and that the respondents be then and there required to state the 

cause of the detention of the petitioner. Petitioner asks that the upon granting 

the writ, the Court, having considered the claims of error above, order 

Coleman released and the judgment of conviction in Rock County Circuit 

Court Case Nos. 85 CR 2721 and 85 CR 2722 vacated, or alternatively to 

allow him to now exercise the right to appeal those convictions denied to him 

by the ineffectiveness of his fo1mer appellate counsel. 

Dated at Milwaukee, Wisconsin, this \~of February, 2004. 

Subscribed and sworn to before me this 
_j_J_ da of February, 2004. 

Notary Public, State of Wisconsin 
My commission is pennanent. 

17 

~ 
State Bar No. 1016725 
Donald J. Chewning 
State Bar No. 1030511 
Brian Kinstler 
State Bar No. 1037566 
Attorneys for Petitioner Marvin Coleman 

I 

, ~ 

I._ 

1:-



STATE OF WISCONSIN 
COURT OF APPEALS 

DISTRICT IV 

STATE EXREL. MARVINE. COLEMAN, 
Petitioner, 

v. 

GARY R. MCCAUGHTRY, 
WARDEN, WAUPUN CORRECTIONAL INSTITUTION, 

AND 

MATTHEW J. FRANK, 
SECRETARY, DEPARTMENT OF CORRECTIONS, 

Respondents. 

APPENDIX TO PETITION FOR WRIT OF HABEAS CORPUS 

1. Judgment of Conviction, Rock County Circuit Court Case Nos. 85 CR 2721 
& 85 CR 2722, dated August 12, 1986 ......................................... P 101-102 

2. Transcript of Hearing, May 12, 1986 ........................................................ P 103-139 

3. Notice of Motion and Motion for Postconviction of Relief and Affidavit of 
C. William Foust, dated January 27, 198 7 .................................... P 140-144 

4. Order Denying Postconviction Relief, dated May 13, 1987 ............................ P 145 

5. Conespondence dated June 1, 1987 ................................................................. P 146 

6. Conespondence dated May 17, 1988 ............................................................... P 147 

7. Correspondence dated May 23, 198 8 ............................................................... P 148 


	Ezequiel Lopez-Quintero, through undersigned counsel, asks this Court, pursuant to Wis. Stat. § 809.62, to review the March 6, 2018 decision of the Wisconsin Court of Appeals, District II, denying a motion for reconsideration of its order denying ex ...
	STATEMENT OF THE ISSUE

	Can the Court of Appeals apply an irrebuttable presumption of prejudice and deny ex parte a sufficiently pled petition for writ of habeas corpus solely for untimeliness, under Wis. Stat. § 809.51(2)?
	Relying on State ex rel. Smalley v. Morgan, 211 Wis. 2d 795, 565 N.W.2d 805 (Ct. App. 1997), abrogated on other grounds by State ex rel. Coleman v. McCaughtry, 2006 WI 49, 290 Wis. 2d 352, 714 N.W.2d 900, the Court of Appeals found Mr. Lopez-Quintero...
	No case has addressed Smalley’s irrebuttable presumption of prejudice when used to justify the summary dismissal of an allegedly untimely, but sufficiently pled, habeas petition.
	Smalley grants the Court of Appeals unbounded discretion to deny habeas petitions ex parte under Wis. Stat. § 809.51(2) for perceived untimeliness alone. The Court of Appeals applies an irrebuttable presumption that the untimely filing prejudices the...
	Citing Wis. Stat. § 809.51(1), the Court of Appeals found that Smalley did not allege facts demonstrating that he “sought prompt and speedy relief,” nor did he allege any disability preventing him from making such a showing sooner. Smalley, 211 Wis. ...
	In Coleman, decided nearly a decade after Smalley, this Court held that the Court of Appeals had erred when it presumed the State was prejudiced by the petitioner’s 17-year delay in filing his habeas petition. State ex rel. Coleman v. McCaughtry, 200...
	Mr. Lopez-Quintero, an inmate sentenced to life without the possibility of parole for first-degree murder, filed a habeas petition to reinstate the appellate deadlines waived by his trial counsel’s ineffectiveness. The petition was 16 pages in length...
	STATEMENT OF THE CASE
	REASONS FOR GRANTING REVIEW
	CERTIFICATION AS TO FORM AND LENGTH
	ELECTRONIC CERTIFICATION
	CERTIFICATION AS TO APPENDICES

	TABLE OF APPENDICES

		2018-05-08T15:24:10-0500
	CCAP-CDS




