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  The State of Wisconsin petitions this Court, pursuant 
to Wis. Stat. §§ 808.10 and (Rule) 809.62, to review a split 
decision of the Wisconsin Court of Appeals that reversed the 
judgment of conviction and the order denying postconviction 
relief in State v. Gutierrez, No. 2017AP2364-CR (Wis. Ct. App. 
July 3, 2019) (Pet-App. 101–21) (recommended for 
publication). 

ISSUES PRESENTED FOR REVIEW 

 1. Did the court of appeals violate the elementary 
principle of appellate review of trial court evidentiary rulings 
when it second-guessed the wisdom of the trial court’s 
decision: (a) to exclude defense evidence that DNA from five 
unidentified males was found on the child sexual assault 
victim’s underwear, and the DNA of three unidentified males 
was found on the outside of her mouth, 24 hours after the 
alleged oral assault by Gutierrez; (b) to allow Gutierrez to 
prove that his DNA was not found on her mouth or on her 
underwear; and (c) to allow defense counsel to examine the 
expert witness about how long transferred DNA might remain 
on the victim’s mouth and underwear, and how easily it can 
be removed? 

 The trial court thoroughly exercised its discretion on 
the record after applying the controlling law to the relevant 
facts at a hearing held one year before trial. It held that the 
limited probative value of the unidentified male DNA 
evidence was substantially outweighed by the danger of 
unfair prejudice to the victim and confusion of the issues. 
Gutierrez did not ask the court to revisit or modify its ruling 
when the DNA analyst testified at trial a year later.  

 In a split decision recommended for publication, the 
court of appeals reversed and remanded for a new trial. The 
majority disagreed with the trial court’s pretrial ruling 
because it allowed for a supposedly misleading inference that 
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the victim may have washed away Gutierrez’s DNA in the 24 
hours between the alleged oral assault and when the DNA 
samples were collected, even though the DNA of other males 
was found around her mouth and on her underwear.  

 The dissent criticized the majority for giving no 
deference to what was a rational evidentiary ruling. The 
dissent explained that it is not the function of the court of 
appeals to second-guess a reasonable trial court evidentiary 
ruling even if it disagrees with that ruling.  

 2. Did the court of appeals act contrary to the 
interests protected by Wis. Stat. § 972.11(2)(b), Wisconsin’s 
rape shield law, when it rejected out of hand the trial court’s 
concern that the jury might infer that the victim had sexual 
contact with one or more of the unidentified males, not 
including Gutierrez, whose DNA was found on the victim’s 
underwear and on the outside of her mouth 24 hours after the 
assault? 

 In exercising its discretion to exclude the evidence, the 
trial court was concerned that the jury might be misled to 
draw the prohibited inference that the victim had prior sexual 
contact with one or more men other than Gutierrez in a case 
where the assailant’s identity was not in issue.  

 The court of appeals’ majority said it “disagree[d]” with 
the trial court’s concern because Gutierrez did not offer the 
evidence for the forbidden purpose of delving into the victim’s 
sexual history. 

 The dissent criticized the majority for second-guessing 
the trial court’s reasonable decision without giving it any 
deference.  

 3. Did the court of appeals err when it held that the 
trial court’s evidentiary ruling led to a misleading inference 
that the absence of Gutierrez’s DNA around the victim’s 
mouth and on her underwear could be explained by her 
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having washed it off immediately after he sexually assaulted 
her, even though the DNA of other males was found 24 hours 
later? 

 The trial court allowed Gutierrez to elicit testimony 
from the analyst that his DNA and semen was not found on 
the victim or on her underwear, and this could be due to the 
fact that he did not assault her. The trial court also allowed 
the analyst to testify that Gutierrez’s DNA could have been 
washed away by the victim. The trial court determined that 
the inference from this testimony—that the victim could have 
washed away Gutierrez’s DNA from her mouth immediately 
after he assaulted her, but she also could have contacted small 
amounts of male DNA directly or indirectly from other sources 
in the 24 hours thereafter—was proper. As far as the victim’s 
underwear was concerned, it is likely that the purple pair the 
victim said she wore when assaulted by Gutierrez was never 
tested for DNA. The two pair tested by the crime lab were not 
purple. There was also no testimony that Gutierrez ejaculated 
onto her underwear. 

 The trial court also allowed defense counsel to ask the 
DNA analyst how DNA can be transferred from one person to 
another, how long transferred DNA could remain on 
someone’s mouth and clothing, and how easily it could be 
washed or wiped away. Defense counsel chose not to take 
advantage of that opportunity when the analyst testified for 
the defense at trial. He asked her no questions in rebuttal. 

 The court of appeals majority held that the trial court’s 
ruling precluded Gutierrez from rebutting the supposedly 
misleading inference that his DNA was absent because the 
victim washed it away, rather than because he did not assault 
her. 

 The dissent criticized the majority for failing to defer to 
what was a reasonable evidentiary ruling. It pointed out that 
the trial court gave Gutierrez sufficient room to explore with 
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the expert the likelihood that DNA transferred from another 
person could still be present on the child’s mouth and 
underwear 24 hours later. 

STATEMENT OF RULE 809.62 CRITERIA RELIED  
ON FOR REVIEW 

 The court of appeals was wrong as a matter of law, fact 
and logic. It reversed a child sexual assault conviction for a 
non-existent error after giving no deference whatsoever to a 
thoughtful, eminently reasonable pretrial evidentiary ruling 
that Gutierrez did not ask the trial court to revisit at his trial 
a year later. The decision, if allowed to stand, will require the 
young victim to needlessly endure the ordeal of another trial 
this time with evidence that the jury may well use to 
speculate about whether she had sexual contact with one, 
three or five males other than Gutierrez, contrary to 
Wisconsin’s rape shield law. 

  1. This Court should grant review because the split 
decision of the court of appeals violates the elementary, time-
honored principle that appellate judges are not to substitute 
their discretion for a trial judge’s reasonable exercise of 
discretion just because they disagree with it.  “The majority 
cites the standard of review, but fails to actually apply it.” 
Gutierrez, slip op. ¶ 16 (Hagedorn, J., dissenting). “Even while 
paying the standard of review lip service, nowhere does the 
majority attempt to show that the decision was the kind of 
irrational, thoughtless decision it must be for us to overturn 
it.” Id. ¶ 20. “The trial court’s decision was well-considered, 
and one that easily survives our extraordinarily deferential 
review.” Id. ¶ 38.  

 The majority’s refusal to defer to the trial judge’s 
thorough and rational exercise of discretion flies in the face of 
this Court’s longstanding precedent.  E.g., State v. Gallion, 
2004 WI 42, ¶ 18, 270 Wis. 2d 535, 678 N.W.2d 197; McCleary 
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v State, 49 Wis. 2d 263, 281, 182 N.W.2d 512 (1971). This 
decision, recommended as it is for publication, unmistakably 
tells trial judges that an infinite number of their evidentiary 
decisions on close questions will now be subject to second-
guessing with little or no deference, encouraging more 
litigation and more time-consuming appeals. Review is 
warranted. Wis. Stat. § (Rule) 809.62(1r)(d). 

 2. This Court should grant review because the split 
decision of the court of appeals does violence to Wisconsin’s 
rape shield law and to the salient principles it embodies.  The 
majority simply tossed aside the trial court’s legitimate 
concern that the jury might speculate about the victim’s 
sexual history with the cryptic, unhelpful observation that 
Gutierrez did not offer the unidentified male DNA evidence 
for that purpose.  

 This decision, if allowed to stand, tells trial judges that 
their legitimate concerns about admitting evidence that 
might run afoul of the rape shield law will be given little or no 
deference by the court of appeals. While the rape shield law 
favors exclusion in the close case because the evidence is 
presumed prejudicial, the majority opinion favors 
admissibility in the close case despite the obvious potential 
for prejudice to the victim. The majority opinion will 
significantly diminish the protections of the rape shield law 
to the detriment of testifying sexual assault victims and to the 
State’s ability to prosecute their abusers. This presents an 
issue of great legal significance that will recur unless 
addressed by this Court. Review is warranted. Wis. Stat. 
§ (Rule) 809.62(1r)(c)3.  

 3. This Court should grant review because the majority 
opinion is simply wrong. There was nothing improper if the 
trial court’s ruling helped create an inference from the 
expert’s testimony that the victim may have washed off 
Gutierrez’s DNA immediately after he orally assaulted her, 
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even though she innocently contacted directly or indirectly 
the DNA of others in the 24 hours thereafter. The majority 
also failed to consider that the underwear obtained by police 
and analyzed at the crime lab was likely not the purple pair 
the victim said she wore when sexually assaulted by 
Gutierrez.  

 This Court should, therefore, grant review to preserve 
the integrity of deferential appellate review of trial court 
evidentiary rulings, to uphold the ability of trial courts to 
apply the protections afforded sexual assault victims by the 
rape shield law and its bias in favor of exclusion, and in the 
interest of justice to correct an erroneous decision that 
needlessly reversed a child sexual assault conviction. 

STATEMENT OF THE CASE 

After a trial held in April 2015, a Green Lake County 
jury found Gutierrez guilty of three counts of first-degree 
sexual assault of a child under age 13, three counts of incest 
by a stepparent, and three counts of child enticement, all 
involving his 12-year-old stepdaughter, A.R. The jury also 
found Gutierrez not guilty of exposing a child to harmful 
materials. (R. 46; 118:200–02.) 

The identity of A.R.’s alleged assailant was not in 
dispute. A.R. unequivocally testified that Gutierrez, her 
stepfather, assaulted her and did so repeatedly. She was not 
mistaken or confused. A.R. described the three separate 
charged incidents of sexual contact, child enticement and 
incest by stepparent committed by Gutierrez during 2011–12, 
when she was 12 years old. A.R. testified that Gutierrez took 
her into secluded places and performed oral sex on her, forced 
her to perform oral sex on him to the point of ejaculation, and 
attempted vaginal intercourse. (R. 116:150–54, 155–57, 157–
59.)  



 

7 

Gutierrez testified and denied ever sexually assaulting 
A.R. He explained that A.R. and her cousins made this all up 
because A.R. was mad at him and her mother for grounding 
her, and for not allowing A.R. to stay with her cousins on 
November 1, 2012. (R. 118:21–32.) 

 Pertinent here was the incident that occurred on 
November 1, 2012, at A.R.’s home in the Village of Kingston. 
A sheriff deputy briefly interviewed A.R. at her school around 
5 p.m. the next day, November 2, 2012, shortly after the school 
principal reported the assault. (R. 117:120–23, 137–38.) A.R. 
also described the assault to a Sexual Assault Nurse 
Examiner who interviewed and examined A.R. at the hospital 
later in the evening of November 2, 2012. (R. 117:174, 180–
83.) 

 A.R. also testified that, when she was “little,” Gutierrez 
took her into a closet, offered her candy, and molested her, but 
he stopped when she began to cry. (R. 116:154.) On cross-
examination, A.R. recalled that the closet incident occurred 
when she was six years old, but she could not recall in what 
city or state it happened. (R. 116:181.) A.R. also told the 
Sexual Assault Nurse Examiner that the November 1, 2012, 
assault by Gutierrez was not the first one. A.R. told the nurse 
that Gutierrez began sexually assaulting her when she was 
“little.” (R. 117:188–89.)1  

 A licensed psychotherapist and expert on child sexual 
assault testified that it is difficult for a child to remember the 
date and location of an assault that occurred when she was 
six years old. (R. 117:161.) 

 Gutierrez testified and denied engaging in sexual 
activity with A.R. in a closet when she was six years old. 
                                         

1 The State also introduced into evidence the videotape of 
the November 2, 2012, forensic interview of A.R. by child abuse and 
neglect investigator Jessica Cody. The recorded interview was 
consistent with A.R.’s trial testimony. (R. 116:121–23, 146–47.) 
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Gutierrez explained that he was living in Texas and not with 
A.R. at that time. (R. 118:33.) Gutierrez also admitted that he 
had eleven prior convictions. (Id.)  

The pretrial ruling regarding the DNA evidence 

Gutierrez moved before trial to admit State Crime 
Laboratory test results showing that the DNA from three 
unidentified males was found on a swab taken from the 
outside of A.R.’s mouth by the SANE nurse late on 
November 2; the DNA from five unidentified males was found 
on one of the two pairs of her underwear analyzed at the crime 
lab; and Gutierrez was excluded as a source of any of the male 
DNA found on those items. (R. 38, Pet-App. 157–61.) The 
State opposed the motion. (R. 39, Pet-App. 162–63.) The trial 
court held a hearing on the motion on April 10, 2014, one full 
year before the case went to trial. (R. 105.) The parties and 
the court exhaustively addressed the evidentiary issue at the 
hearing. (R. 105:3–16, 38–51, Pet-App. 122–35, 136–49.) 

The prosecutor argued that the presence of unidentified 
male DNA on the outside of the victim’s mouth and on her 
underwear was irrelevant to the issues in dispute, it would 
violate the rape shield law by inviting jury speculation about 
the victim’s sexual history, and it would confuse the jury. 
(R. 105:8–11.) The prosecutor pointed out that, according to 
the crime lab report, the source of the unidentified male DNA 
on the outside of the child’s mouth and on her underwear 
came from neither semen nor saliva. Its origin could not be 
explained. Also, it was not likely that the tested underwear 
was the same underwear that A.R. wore when assaulted by 
Gutierrez on November 1, 2012. (R. 105:8–10.) A.R. said the 
underwear she wore was purple. Her mother, who supported 
Gutierrez throughout, retrieved two pairs of underwear for 
police late in the afternoon of November 2; one pair from the 
washing machine and another pair from a pile of dirty 
laundry, neither of which was purple. The prosecutor argued 
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that this evidence also risked unfairly prejudicing the victim 
by causing the jury to speculate, in violation of the rape shield 
law, that A.R. had sexual contact with one or more men other 
than Gutierrez. (R. 105:11.) 

The trial court ruled that the absence of Gutierrez’s 
DNA was relevant and admissible (R. 105:41, 44–45), but the 
presence of DNA from other unidentified males was not. 
(R. 105:41–42.) The latter, it held, would run afoul of the rape 
shield law (id.), inviting “rampant speculation” by the jury. 
(R. 105:51). The court explained that the evidence has limited 
relevance because “no one knows what this is.” (R. 105:38–39.) 
The DNA did not come from saliva or semen, and it could have 
come from transferred skin cells or hair follicles. (R. 105:39–
40.) The only possible inference, the court reasoned, was the 
one forbidden by the rape shield law; the victim had sexual 
contact with one or more unidentified males not including 
Gutierrez. (Id.) 

No one knows what this is other than a Y 
chromosome. Apparently, it's not saliva. It's not 
semen so if we don't know what it is. it could be a skin 
cell, it could be a hair follicle. who knows what, and 
the relevance of that is extraordinarily limited, 
especially when the only likely inference that could be 
drawn is directly related to what the rape shield 
statute would prohibit otherwise. 

(R. 105:39.)  

 The court, however, allowed both parties to explore with 
the crime lab analyst at trial how DNA can be transferred and 
how easily it can be removed from skin or clothing. (R. 105:41–
42.) 

The DNA analyst’s trial testimony 

 At trial a year later, Gutierrez called as a defense 
witness State Crime Laboratory DNA Analyst Samantha 
Delfoss, who tested (among many other items) two pairs of the 
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victim’s underwear, and the swab from the outside of the 
victim’s mouth, obtained approximately 24 hours after A.R. 
said that Gutierrez ejaculated into her mouth. Delfoss’s 
testimony was brief, spanning a mere six pages of transcript. 
(R. 118:9–15; Pet-App. 150–56.) 

 Delfoss testified on direct by Gutierrez, consistent with 
the pretrial ruling, that Gutierrez’s DNA was not found on 
any of the items she tested. (R. 118:12.) She also did not find 
any semen or saliva on the victim’s mouth or on her 
underwear. (R. 118:14.) Delfoss testified that DNA can be 
easily transferred from person to person and from a person to 
an object including clothing. (R. 118:12–13.) Delfoss testified 
on cross-examination by the prosecutor that DNA can be 
scrubbed or wiped off. (R. 118:14.) If the person showers or 
wipes, “the more this is done, the more likely you are 
removing any kind of DNA that was deposited.” (R. 118:15.) 
Delfoss also testified that she “would have expected 
[ejaculate] basically to be gone” by the time the victim’s mouth 
was swabbed for DNA 24 hours later. This is because the 
victim likely would have ingested fluids, brushed her teeth 
and washed her face. Also, enzymes inside of her mouth 
“would break down material” because “your mouth is always 
being washed.”  (Id.) None of this testimony was then or is 
now challenged. 

 According to the court of appeals majority, reversible 
error occurred when Delfoss testified on cross-examination 
that transferred DNA can be washed off. (R. 118:14–15.) The 
majority believed that the trial court’s pretrial ruling 
absolutely precluded Gutierrez from rebutting the inference 
from this testimony that Gutierrez’s DNA was not present 
because the victim could have washed it away, with proof that 
the DNA of other males was present. 

 Although Delfoss was Gutierrez’s witness, allowing him 
to ask her questions in rebuttal to the State’s cross-
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examination, his attorney decided not to ask any questions. 
(R. 118:15 (“Nothing further.”).) Moreover, Gutierrez did not 
ask the trial court to revisit its pretrial ruling in light of the 
analyst’s testimony on cross-examination and the inference to 
be drawn from it. He did not ask for leave to voir dire the 
witness in an offer of proof regarding the likelihood that 
transferred DNA would remain on someone or how easily it 
could be removed, or to ask her how and why other male DNA 
would be present 24 hours after the alleged assault. In short, 
Gutierrez did nothing at trial to correct what was, according 
to the majority, the critically misleading inference that 
requires reversal. 

The court of appeals’ decision 

 On July 3, 2019, the court of appeals, District II, in a 2-
1 decision recommended for publication, reversed and 
remanded for a new trial. (Pet-App. 101–121.) The majority 
(Reilly, J.) held that the trial court erroneously exercised its 
discretion when it excluded defense testimony that DNA from 
several unidentified males was found on the victim’s 
underwear and on the outside of her mouth, to rebut the 
inference that the victim washed off Gutierrez’s DNA (and 
semen). This was harmful error that warranted reversal and 
a new trial. Gutierrez, slip op. ¶¶ 8–12. 

 The majority agreed with the trial court’s decision to 
admit evidence that Gutierrez’s DNA was not found on the 
child’s mouth or underwear 24 hours after the alleged assault, 
and with its decision to admit “testimony that washing or 
cleaning may remove DNA from clothing or body parts.” 
Gutierrez, slip op. ¶ 9. The error occurred when, according to 
the majority, the trial court “denied Gutierrez the right to 
rebut the State’s evidence [that his DNA was not present] by 
showing that the DNA of several individuals was not washed 
off.” Id. This evidentiary ruling unfairly diminished the 
exculpatory impact of the analyst’s testimony on direct that 
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Gutierrez’s DNA was not found on the tested items. Id. ¶¶ 5–
6, 9. The court held that this error was not harmless. Id. 
¶¶ 11–12. It reversed and remanded for a new trial that must 
now, apparently, include evidence that the DNA of three 
unidentified males was found on the outside of the child’s 
mouth, and the DNA of five unidentified males was found on 
a pair of her underwear, 24 hours after Gutierrez allegedly 
assaulted her. 

 In a strong dissent, Judge Hagedorn argued that the 
trial court properly exercised its discretion to keep out 
confusing and potentially prejudicial evidence, and the 
majority erred by giving no deference to that reasonable 
exercise of discretion. Gutierrez, slip op. ¶¶ 16–38 (Hagedorn, 
J. dissenting).2 

ARGUMENT 

I. This Court should grant review to remind the 
court of appeals that it must defer to a trial 
court’s discretionary decision to admit or exclude 
evidence even when it disagrees with that 
decision. 

 This Court and the court of appeals have long 
recognized the bedrock principle governing appellate review 
that trial court evidentiary decisions are to be given great 
                                         

2 Gutierrez also argued that the trial court erroneously 
allowed the State to introduce “other acts” evidence―the victim’s 
testimony that Gutierrez has been sexually assaulting her since 
she was six years old―and that his trial attorney was ineffective 
for not removing an allegedly biased juror during voir dire, and for 
not calling the victim’s grandmother to testify about a supposed 
recantation by her. The court of appeals held that the trial court 
properly admitted the “other acts” evidence. Gutierrez, slip op. 
¶¶ 13–15. The majority did not address the ineffective assistance 
challenges. In dissent, Judge Hagedorn found none of Gutierrez’s 
other challenges “persuasive.” Id. ¶ 16 n.1 (Hagedorn, J., 
dissenting). 
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deference and will not be overturned unless they are 
irrational. The majority opinion gave no deference whatsoever 
to the trial court’s rational evidentiary decision under review 
here. 

 The trial court’s decision to admit or exclude evidence 
is discretionary and cannot be overturned if there is a 
reasonable basis for it, and if the trial court relied on accepted 
legal standards and relevant facts of record. E.g., State v. 
Dorsey, 2018 WI 10, ¶ 37, 379 Wis. 2d 386, 906 N.W.2d 158;  
State v. Ringer, 2010 WI 69, ¶ 24, 326 Wis. 2d 351, 785 N.W.2d 
448; State v. Ford, 2007 WI 138, ¶ 30, 306 Wis. 2d 1, 742 
N.W.2d 61; State  v. Pharr, 115 Wis. 2d 334, 342, 340 N.W.2d 
498 (1983); State v. Dukes, 2007 WI App 175, ¶ 26, 303 Wis. 2d 
208, 736 N.W.2d 515.  

 There has always been a strong policy against allowing 
an appellate court to substitute its preference on a 
discretionary matter for that of the trial court. Gallion, 
270 Wis. 2d 535, ¶ 18 (when reviewing the trial court’s 
exercise of sentencing discretion, the appellate court may not 
substitute it preference for a particular sentence simply 
because, had it been in the sentencing court’s position, it 
would have meted out a different sentence.) See generally 
McCleary, 49 Wis. 2d at 281.   

 The majority failed to explain why the trial court’s 
exercise of discretion was irrational. Ford, 306 Wis. 2d 1, ¶ 30 
(“This court will not find that the circuit court erroneously 
exercised its discretion if there is a rational basis for its 
decision.”) The majority failed to explain why the trial court’s 
decision was “completely off-the-wall, one that was made 
without any rational foundation or thought, indeed one that 
no minimally competent judge could reach.” Gutierrez, slip op. 
¶ 17 (Hagedorn, dissenting).  

 The trial court did not commit an error of law. It 
properly applied the controlling law to the facts when deciding 
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what to do with evidence of undetermined origin having little 
probative value on balance with its great potential to confuse 
and prejudice the jury. This was quintessentially a judgment 
call for the trial court that should have enjoyed great leeway 
on appellate review. E.g., Dorsey, 379 Wis. 2d 386, ¶ 37. 

 Moreover, even when a trial court erroneously exercised 
its discretion, it is black letter law that the appellate court 
must search the record for reasons to uphold the decision if 
the governing legal principles as properly applied to the facts 
of record would have supported it.  E.g., State v. Manuel, 2005 
WI 75, ¶ 24, 281 Wis. 2d 554, 697 N.W.2d 811; State v. Hunt, 
2003 WI 81, ¶¶ 34, 43-50, 263 Wis. 2d 1, 666 N.W.2d 771; 
State v. Hammer, 2000 WI 92, ¶¶ 21, 43–44, 236 Wis. 2d 686, 
613 N.W.2d 629; McCleary, 49 Wis. 2d at 282.  The court of 
appeals did the opposite. It searched the record for reasons to 
overturn the trial court’s rational discretionary decision even 
though the law and the facts, properly applied, strongly 
supported it. 

 In the final analysis, the trial court was correct that the 
limited probative value of this confusing evidence of 
undetermined origin was substantially outweighed by the 
dual dangers of confusing the issues and misleading the jury, 
Wis. Stat. § 904.03, and running afoul of the rape shield law, 
Wis. Stat. § 972.11(2)(b), because it would cause the jury to 
speculate that other men had sexual contact with A.R., while 
doing nothing to disprove Gutierrez’s guilt.  

II. This Court should grant review because the 
decision of the court of appeals does violence to 
the protections provided by the rape shield law 
to testifying sexual assault victims. 

 The erroneous split decision by the court of appeals, 
recommended as it is for publication, will have a profound 
impact on Wis. Stat. § 972.11, Wisconsin’s rape shield law, 
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regarding when a trial court may exclude evidence of a 
victim’s sexual history.  

 The trial court was legitimately concerned that telling 
the jury that the DNA of several unidentified males was 
around the victim’s mouth and in her underwear 24 hours 
after she was orally assaulted might cause it to speculate that 
she had sexual contact with one or more unidentified males 
at some point before her mouth was swabbed and her 
underwear was collected. (R. 105:38–42, 51.)  

 The majority opinion gave this legitimate concern short 
shrift. In response to the trial court’s concern that this 
evidence might cause the jury to speculate about the victim’s 
sexual history with several men or boys, the majority could 
only muster the following analysis: “We disagree. The offer of 
the DNA evidence was to counter the State’s argument that 
Gutierrez’s DNA was washed off, rather than evidence 
concerning her ‘prior sexual contact.’” Gutierrez, slip op. ¶ 10. 
The majority failed to explain why the trial court’s concern 
was unreasonable just because Gutierrez said he offered the 
evidence for a different purpose. 

 Again, it is not the role of the court of appeals to merely 
“disagree” with a trial court’s ruling. By dismissively rejecting  
the trial court’s legitimate rape shield concerns, this decision 
sets bad precedent that could have sweeping implications for 
how future trial courts apply the rape shield law’s protections 
for sexual assault victims.   

 The rape shield law expresses the legislature’s 
determination that evidence of a complainant’s prior 
sexual conduct has low probative value and a highly 
prejudicial effect.  State v. Gavigan, 111 Wis. 2d 150, 
156, 330 N.W.2d 571 (1983); State v. Penigar, 139 Wis. 
2d 569, 585, 408 N.W.2d 28 (1987). 

State v. DeSantis, 155 Wis. 2d 774, 784–85, 456 N.W.2d 600 
(1990). “The rape shield law ‘reflect[s] the . . . view that 
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generally evidence of a complainant’s prior sexual conduct is 
irrelevant or, if relevant, substantially outweighed by its 
prejudicial effect.’  Pulizzano, 155 Wis. 2d at 644.”  State v. 
Burns, 2011 WI 22, ¶ 32, 332 Wis. 2d 730, 798 N.W.2d 166. 
See State v. Sarfraz, 2014 WI 78, ¶ 38, 356 Wis. 2d 460, 851 
N.W.2d 235. 

 The majority opinion undermines the rape shield law by 
telling trial judges that, when in doubt, they should admit 
evidence that might cause the jury to speculate about the 
victim’s sexual history if it was offered for another purpose; 
rather than, as  Wis. Stat. § 972.11(2)(b) requires, telling trial 
judges that they should exclude the evidence unless it fits one 
of the narrow statutory exceptions, or unless the defendant 
satisfies the “inverse balancing test” by proving that the 
probative value of the evidence outweighs its presumed 
prejudicial impact. Sarfraz, 356 Wis. 2d 460, ¶ 39. 

 This Court should grant review and restore the great 
leeway trial courts should be given when applying the rape 
shield law.  

III. The majority opinion is fundamentally flawed 
because (a) the inference that the victim may 
have washed off Gutierrez’s DNA was not 
misleading; and (2) the majority wrongly 
assumed that the trial court’s pretrial ruling 
precluded defense counsel from challenging the 
inference when the expert testified at trial. 

 The majority declared that the trial court “denied 
Gutierrez the right to rebut the State’s evidence by showing 
that the DNA of several individuals was not washed off,” id. 
¶ 9; and that “[t]he jury was not allowed to hear that despite 
showering, cleansing, wiping, and washing, all DNA was not 
removed” from the child’s mouth and underwear. Id. ¶ 6.  

 The following is what the trial court ruled a full year 
before trial:  
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So I think it's relevant to tell the story. I think we 
have to. It is absolutely important for the Defendant's 
case that testimony come in that these items were 
tested and that no evidence of the Defendant's D.N.A. 
was found there. And certainly, you can still explore 
both sides, still explore why or why not that evidence 
may or may not have been found there. But without 
more than speculation of how other D.N.A. may have 
been found there, Court just can't find. I just can find 
that's relevant to the outcome, and that's as close as 
we get to running afoul of the rape shield law. 

(R. 105:41–42.)   

A. The inference that the victim washed off 
Gutierrez’s DNA after he assaulted her was 
reasonable and not inconsistent with the 
presence of unidentified male DNA on the 
items obtained 24 hours later. 

 The trial court’s decision was correct when made at the 
pretrial hearing April 10, 2014, a full year before trial. (R. 
105:4–16, 38–51.) It remained correct at trial. It remains 
correct today. The court properly applied the controlling 
principles of relevance and materiality, Wis. Stat. § 904.01, 
and the rape shield law, Wis. Stat. § 972.11, to the facts. It 
properly balanced the low probative value of the unidentified 
male DNA evidence of undetermined origin against its great 
potential to mislead and confuse the jury, and its great 
potential to cause the jury to speculate about the victim’s 
sexual history in a case where either Gutierrez assaulted her 
or no one did. Wis. Stat. § 904.03. 

 The inference that the victim washed off Gutierrez’s 
DNA soon after he assaulted her was perfectly reasonable, 
regardless of whether the DNA of other males may have been 
transferred directly or indirectly onto the victim in the 24 
hours thereafter.  
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 According to the victim, Gutierrez sexually assaulted 
her more than 24 hours before the SANE nurse swabbed the 
outside of her mouth. The victim certainly could have 
eliminated Gutierrez’s DNA, just as she likely eliminated his 
semen, immediately after he assaulted her, and before she 
had contact with anyone else’s DNA. She could have 
immediately eliminated it by spitting it out, brushing her 
teeth, washing her face and drinking fluids. The enzymes in 
her own saliva also would have worked nonstop to eliminate 
Gutierrez’s semen containing his DNA.  

 It is not inconsistent at all that, during the 24 hours 
after the victim washed away Gutierrez’s DNA, she may have 
had minimal direct or indirect contact with other males inside 
or outside of her crowded home, or with clothing or objects 
that contained male DNA. The trial court sensibly reasoned 
that, because the victim was not examined until more than 24 
hours after the alleged oral assault, there was plenty of 
opportunity for her to both (a) clean off Gutierrez’s DNA, and 
(b) have contact thereafter with other persons or objects 
causing male DNA to be transferred directly or indirectly on 
to her: “You also have all that passage of time with which to 
collect . . . whether it's skin cells or hair cells or Lord only 
knows what other contributions might have been made.” 
(R. 105:40.) “It is a rabbit hole from which we never escape.” 
(Id.) “[T]hat ignores the passage of time … we are not just 
looking back to the moment in time of the alleged assault. 
That there are other ways that . . . D.N.A. mixture could have 
been found to be in this place.” (R. 105:41.) That sensible logic 
was lost on the court of appeals majority.  

 It was wrong for the court of appeals to disturb the trial 
court’s rational decision based on a false premise: the 
inference that the victim immediately washed away 
Gutierrez’s semen containing his DNA was somehow 
inconsistent with the likelihood that within the 24 hours after 
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she cleaned up, the victim came into direct or indirect contact 
with DNA from other males. 

B. Gutierrez did not ask the court to revisit its 
pretrial ruling when the DNA expert 
testified. 

 It was eminently reasonable for the trial court one year 
before trial to exclude evidence that the DNA of three 
unidentified males was found on the outside of the victim’s 
mouth, and the DNA of five unidentified males was found on 
her dirty underwear, 24 hours after the assault by Gutierrez. 
The reasonableness of that decision was enhanced by the 
undisputed fact that no semen or saliva was found on the 
victim or on her underwear. This evidence had low probative 
value at best. The trial court balanced its limited relevance 
against its potential to mislead and confuse the jury, and its 
potential to cause the jury to speculate about the victim’s 
sexual history. This Court would be hard-pressed to find a 
more reasonable and thorough exercise of discretion. 

 The error perceived by the majority did not occur 
pretrial. The error, if any, occurred during trial one year later 
when the DNA analyst, Delfoss, testified for the defense. That 
is when the State elicited her testimony on cross-examination 
that DNA can be washed off, allowing for the inference that 
the victim could have washed off Gutierrez’s DNA after he 
orally assaulted her. Gutierrez, slip op. ¶5. Gutierrez did not 
ask the trial court to revisit its pretrial ruling in light of the 
analyst’s trial testimony. 

 Although the trial court’s pretrial ruling allowed him to 
do so, Gutierrez never asked the expert in rebuttal about how 
easily DNA can be removed and whether it might remain even 
with washing and wiping. Gutierrez did not ask the expert 
under what circumstances and for how long transferred DNA 
might remain on a person’s mouth or clothing even after 
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wiping, washing, or brushing of teeth. Gutierrez could have 
clarified either on direct examination of Delfoss or in rebuttal 
examination that the absence of his DNA might also simply 
mean that he did not sexually assault A.R. The dissent 
emphasized this crucial point: 

However, and quite importantly, the court explicitly 
stated that Gutierrez could “still explore why or why 
not [Gutierrez’s DNA] may or may not have been 
found there.” In other words, Gutierrez had free rein 
to discuss the likelihood that Gutierrez’s DNA would 
still be found after cleaning, wiping, passage of time, 
etc. The court reiterated this multiple times, saying, 
“And the Court doesn’t view that limitation as 
prohibiting you from addressing the issues directly 
with the witness about how long [DNA] would be 
viable, for example, circumstances under which it 
could still be found at greater lengths of time than 
those that were factually here.” 

Id. ¶ 31 (Hagedorn, J., dissenting). When the expert testified, 
Gutierrez also could have, “pursuant to the trial court’s 
pretrial ruling, made the case that following these events 
DNA would likely remain. But no efforts along these lines 
were made.” Id. ¶ 35. 

 When given the opportunity to explore these points on 
rebuttal examination of the analyst, Gutierrez’s attorney 
simply stated: “Nothing further.” (R. 118:15.) Gutierrez’s 
inaction at trial should not have been used by the majority to 
retroactively render erroneous the trial court’s reasonable 
decision a year earlier. The majority missed the mark badly 
by blaming the trial court for its eminently reasonable 
evidentiary ruling when the blame falls squarely on 
Gutierrez’s shoulders because he did nothing after the 
perceived misleading inference surfaced at trial a year later. 
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C. The majority did not consider the likelihood 
that the underwear worn by the victim 
when assaulted by Gutierrez was never 
tested for DNA.  

The majority also found an erroneous exercise of 
discretion with regard to the trial court’s exclusion of evidence 
that the DNA of five unidentified males was found on one of 
the two pair of underwear retrieved by police and tested by 
the crime lab. 

 First of all, the inference drawn from the State’s cross-
examination of the analyst that Gutierrez’s DNA could have 
been removed from the victim’s mouth by normal activities 
such as washing, eating, drinking, and brushing teeth, along 
with the effects of enzymes in her saliva on DNA, obviously 
had nothing to do with her underwear. Gutierrez, slip op. ¶ 5.  

More important, it is highly unlikely that the two pairs 
of underwear tested by the crime lab included the purple pair 
of underwear that A.R. said she wore when Gutierrez pulled 
them down and assaulted her. (R. 39:2.) 

 
In the police reports, the victim had reported the 
underwear she was wearing the night the November 
1, 2012 assault took place was purple. But no purple 
underwear was ever turned over. Instead the victim’s 
mother ‘retrieved a wet yellow and pink floral pair 
from the washing machine.’ When the victim was 
asked for the purple underwear, she produced 
‘another floral pair that were not purple in color 
either,’ having ‘pulled them out of some laundry.’ The 
victim indicated she wore those on November 2, which 
was the day after the assault.  

Id. ¶ 25 (Hagedorn, J., dissenting).  

So, it is highly likely that the underwear the victim 
actually wore when assaulted by Gutierrez was never tested 
for DNA. The presence of unidentified male DNA on 
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underwear not worn by the victim when she was assaulted is 
obviously misleading and inadmissible for any reason. 
Gutierrez received a windfall, therefore, when the trial court 
allowed him to prove that his DNA was not on either of the 
two pairs of underwear that the crime lab did test. 

 Finally, there was no evidence that Gutierrez 
ejaculated on or had any direct oral contact with the victim’s 
underwear. She said he ejaculated into her mouth. The 
absence of any semen in the underwear also makes the 
unidentified male DNA found therein irrelevant under the 
exception in section 972.11(2)(b)2., allowing for proof of the 
“source or origin of semen.” Its absence also allowed Gutierrez 
to argue that he did not assault A.R., otherwise his semen and 
DNA would have been found in the underwear.3 

 The trial court was correct: This confusing evidence 
would have proven nothing regarding Gutierrez’s guilt or 
innocence, yet its admission posed a serious risk of confusing 
the jury and causing it to speculate about whether the child 
had sexual contact with three men (on her mouth), or five men 
(on her underwear). The majority erred as a matter of law 
when it substituted its discretionary preference for no reason 
other than that it “disagree[d]” with the trial court’s rational 
discretionary decision. Gutierrez, slip op. ¶ 10.  

* * * * * 

 Recommended as it is for publication, the court of 
appeals decision here will call into doubt countless 

                                         
3 Given the undeniably low probative value of this confusing 

evidence on the issue of Gutierrez’s guilt or innocence, given that 
the trial court allowed Gutierrez to prove that his DNA was not 
present on the tested items 24 hours after the alleged assault, and 
given that Gutierrez was free to argue that the absence of his DNA 
and semen shows that he did not orally assault the child, the 
majority’s conclusion that the error was not harmless is wrong. 
Gutierrez, slip op. ¶¶ 11–12. 
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evidentiary rulings in future cases. The majority opinion 
effectively changes the standard of review of those decisions 
from deferential to independent and improperly restricts the 
ability of trial courts to apply the exclusionary provision of the 
rape shield law. This Court should grant review to correct the 
majority’s egregious legal error in the interest of justice for 
both the victim and the State. 

CONCLUSION 

 This Court should grant review and reverse. 
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