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INTRODUCTION 

This Court should grant review because the court of 
appeals-despite its role as a neutral, error-correcting 
court-disregarded Defendant-Appellant Angel Mercado's 
forfeitures, directly reviewed his claims, decided several 
novel legal issues in his favor, and reversed and remanded 
for a new trial. A jury convicted Mercado of sexually 
assaulting three young girls. The State's main evidence 
against Mercado at trial was videos of the victims' forensic 
interviews. On appeal, Mercado argued that the circuit court 
erred in several ways when it admitted the videos into 
evidence. Mercado, however, forfeited many of his 
arguments by not objecting at trial when the circuit court 
could have fixed its alleged mistakes, many of which were 
procedural. Judge Michael Fitzpatrick wrote a strong dissent 
that repeatedly suggested that the court was abandoning its 
neutrality by developing arguments that Mercado did not 
adequately brief, including an argument that he did not even 
raise. 

The court of appeals' decision is judicial overreach, and 
Mercado's reliance on forfeited claims is "sandbagging." The 
majority opinion is wrong on the law in many ways-and it 
should have rejected Mercado's belated objections as 
forfeited. Allowing Mercado's sandbagging is patently unfair. 
This Court should grant review and reverse this miscarriage 
of justice. 

ISSUES PRESENTED 

This case presents two overarching issues, the second 
of which has four sub-issues. 

1. Did the court of appeals contravene Wis. Stat. 
§ 901.03(1)(a) when it directly reviewed Mercado's forfeited 
challenges to the admission of the victims' forensic-interview 
videos into evidence? 
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The State argued that Mercado forfeited several of his 
asserted grounds for relief by not raising them at his trial. 
The court of appeals disregarded the forfeitures and directly 
reviewed Mercado's claims. 

2. Did the circuit court properly admit the victims' 
forensic-interview videos into evidence at trial? This 
question presents four sub-issues: 

a. Did the circuit court comply with Wis. Stat. 
§ 908.08(2)(b) when it reviewed the relevant portions of two 
child victims' forensic-interview videos before playing them 
for the jury? 

The State argued that (1) Mercado forfeited this issue 
by not raising it at trial, (2) the circuit court complied with 
this statutory provision, and (3) this alleged error was 
harmless. The court of appeals determined that the circuit 
court violated this provision by not reviewing the videos in 
their entirety before playing them for the jury. 

b. Did the court of appeals conflict with binding 
case law when it rejected the State's argument that all three 
victims' forensic-interview videos were admissible under the 
residual hearsay exception? 

The State argued that these videos were admissible 
under this rationale. The court of appeals disagreed. 

c. Was the youngest victim's forensic-interview 
video also admissible under Wis. Stat. § 908.08(3)(c) or as a 
prior inconsistent statement? 

The State argued that the video was admissible under 
either rationale. The court of appeals rejected both 
arguments. 

d. Did the circuit court comply with Wis. Stat. 
§ 908.08(5)(a) when it allowed the youngest victim to testify 
before playing her forensic-interview video for the jury? 

2 
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The State argued that (1) Mercado forfeited his right 
to assert this alleged violation, and (2) it was harmless error. 
The court of appeals concluded that the circuit court violated 
this statutory provision based on controlling case law. 1 

REASONS FOR GRANTING REVIEW 

This petition satisfies four distinct criteria for granting 
review. See Wis. Stat. § 809.62(1r). Issues 1., 2.a., and 2.c. 
would allow this Court to develop the law on novel legal 
issues that have statewide impact, as well as harmonize or 
clarify legal issues that are likely to recur. See id. 
§ 809.62(1r)(c)2., 3. Regarding issue 2.b., the court of 
appeals' decision conflicts with binding case law from this 
Court. See id. § 809.62(1r)(d). Issue 2.d. would allow this 
Court to reexamine a 2005 decision by the court of appeals. 
See id. § 809.62(1r)(e). 

STATEMENT OF THE CASE 

Mercado touched, licked, or kissed the nipples, 
genitals, or buttocks of three of C.C.'s daughters, N.L.G., 

1 The parties litigated two issues below that do not warrant 
much discussion but which this Court might consider if it grants 
review. First is the State's argument that the circuit court's 
alleged procedural errors were harmless. This argument is a 
"subsidiary issue" of the issues presented. See Wis. Stat. 
§ 809.62(2)(a). Second is Mercado's alternative argument that the 
circuit court erred by allowing the jury to view uncertified 
transcripts of the victims' forensic interviews. The court of 
appeals declined to reach this alternative argument by Mercado 
because it found others dispositive. (Pet-App. 122 n.9.) This Court 
may review this issue, but its usual practice in this type of 
situation is to remand for the court of appeals to consider the 
unresolved issue. See State v. Wilson, 2015 WI 48, ,I 86 n.15, 362 
Wis. 2d 193, 864 N.W.2d 52. Given the number of issues 
presented, this Court should not review this unresolved issue 
about uncertified transcripts. 

3 
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L.A.G., and O.E.G. (R. 1:2.) The assaults started around 
2013 when O.E.G. was four years old. (R. 1:2.) C.C. lived 
near Mercado beginning in 2012. (R. 77:49.) Mercado offered 
to help take care of C.C.'s daughters, so C.C. moved in with 
him in July 2016. (R. 77:17.) Mercado and C.C. were "good 
friends," and she worked as his in-home caretaker. 
(R. 77:13-14, 20.) 

In August 2016, N.L.G., L.A.G., and O.E.G. told their 
mother that Mercado had been molesting them. (R. 77:24-
26, 31.) Police conducted forensic interviews of the three 
victims. (R. 1:2.) The State charged Mercado with three 
counts of first-degree sexual assault of a child, one count for 
each victim. (R. 6.) The charged assaults happened around 
N.L.G.'s fourth birthday, when L.A.G. was four or five years 
old, and when O.E.G. was seven years old. (R. 6.) 

Pretrial, the State notified the circuit court and 
Mercado that it would introduce the victims' forensic
interview videos into evidence at trial. (R. 7-9.) At a pretrial 
hearing, Mercado argued that N.L.G.'s and L.A.G.'s videos 
were inadmissible under Wis. Stat. § 908.08(3)(c), but he 
conceded that O.E.G.'s video satisfied that statutory 
provision. (R. 64:2; 71:7-18.) The circuit court found N.L.G.'s 
and L.A.G.'s videos admissible under section 908.08(3)(c). 
(R. 72:4-6.) 

Mercado's jury trial resulted in a mistrial because the 
interpreters would have been unable to interpret the 
English-language videos of the victims' forensic interviews 
for Mercado while they were played for the jury. (R. 74:3-4, 
13-14.) The circuit court ordered that the State or the 
defense would need to transcribe the videos. (R. 74:11.) The 
prosecutor offered to prepare the transcripts. (R. 74:12.) 

At Mercado's second jury trial, the State played the 
videos of the three forensic interviews for the jury. (R. 75:29-
30; 77:59-60, 64-68; 78:34, 39-40.) The circuit court received 

4 
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English-language transcripts of the videos as exhibits. 
(R. 77:62, 65; 78:35; see also R. 20-22.) The court told the 
jury to rely on the videos if they conflicted with the 
transcripts. (R. 77:67-68.) The jury found Mercado guilty of 
all three counts. (R. 80:63.) 

The circuit court later sentenced Mercado to 10 years 
of initial confinement followed by 3 years of extended 
supervision on count one, 25 years of initial confinement 
followed by 7 years of extended supervision on count two, 
and 10 years of initial confinement followed by 3 years of 
extended supervision on count three. (R. 81:41-42.) The 
court ordered the sentences to be concurrent. (R. 81:42.) 

Mercado filed a motion for a new trial, arguing that 
the circuit court erred by allowing the jury to view the videos 
of the victims' forensic interviews and the transcripts of 
those videos. (R. 49:11.) The circuit court denied the motion, 
"incorporate[d]" the State's response brief "by reference," and 
gave additional reasoning. (R. 64:4-5.) 

Mercado appealed his judgment of conviction and the 
order denying his postconviction motion. (R. 65.) The court of 
appeals reversed and remanded for a new trial in a decision 
that is recommended for publication. (Pet-App. 101-22.) 
Judge Michael Fitzpatrick dissented. (Pet-App. 123-42.) 

ARGUMENT 

I. This Court should extend State v. Schumacher 
by holding that the court of appeals may not 
directly review forfeited challenges to the 
admission of evidence. 

In the court of appeals, the State argued that Mercado 
forfeited three arguments by not raising them at trial
specifically, his claims that the circuit court erred by (1) not 
reviewing the victims' interview videos in their entirety 

5 
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before playing them for the jury, (2) having N.L.G. testify 
before playing her interview video for the jury, and 
(3) accepting uncertified transcripts of the victims' 
interviews as exhibits at trial. The court of appeals' majority 
opinion directly reviewed the first two arguments and 
concluded that the circuit court erred in both respects. (Pet
App. 113-15, 121-22.) In a footnote, the court said that it 
chose "not to apply the rule of forfeiture here" because the 
videos were the State's main evidence at trial. (Pet-App. 112 
n.6.) It noted that "[f]orfeiture is a rule of judicial 
administration, and whether we apply the rule is a matter 
addressed to our discretion." (Pet-App. 112 n.6 (quoting State 
v. Kaczmarski, 2009 WI App 117, 1 7, 320 Wis. 2d 811, 772 
N.W.2d 702).) 

In dissent, Judge Fitzpatrick noted that "the forfeiture 
rule is stated explicitly in the Wisconsin Rules of Evidence." 
(Pet-App. 125-26 (citing Wis. Stat. § 901.03(1)(a)).) Judge 
Fitzpatrick twice suggested that the majority opinion was 
abandoning its neutrality by overlooking the forfeitures 
when Mercado did not develop an argument against applying 
the forfeiture rule. (Pet-App. 129, 130.) 

The forfeiture statute provides that "[e]rror may not be 
predicated upon a ruling which admits ... evidence 
unless ... a timely objection or motion to strike appears of 
record, stating the specific ground of objection, if the specific 
ground was not apparent from the context." Wis. Stat. 
§ 901.03(1)(a). It further provides that "[n]othing in this rule 
precludes taking notice of plain errors affecting substantial 
rights although they were not brought to the attention of the 
judge." Id. § 901.03(4). 

This Court should address whether the court of 
appeals has the authority to overlook this type of forfeiture. 
In past cases, the court of appeals has suggested that it may 
disregard a defendant's forfeiture for failing to object to 

6 
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evidence at trial because this forfeiture rule is one of judicial 
administration. See, e.g., State v. Davis, 199 Wis. 2d 513, 
517-19, 545 N.W.2d 244 (Ct. App. 1996). Two former 
members of this Court, though, have argued that "[w]here 
the alleged error was not preserved by a timely objection, the 
error is waived and reversal is statutorily prohibited; the 
only exception is plain error. Wis. Stat. § 901.03(1)(a) and 
(4)." State v. Meeks, 2003 WI 104, 1 93, 263 Wis. 2d 794, 666 
N.W.2d 859 (Sykes, J., dissenting, joined by Prosser, J.). 

This Court should grant review and adopt a rule 
between those two extremes. This middle-ground approach 
finds support in the reasoning of State v. Schumacher, 144 
Wis. 2d 388, 409, 424 N.W.2d 672 (1988), where this Court 
held that it may directly review an unobjected-to jury 
instruction, but the court of appeals may not do so. This 
Court reached that conclusion for three reasons. First, the 
"court of appeals is an error-correcting court" and thus, 
unlike this Court, "does not have a law-developing or law
declaring function." Id. at 407. Second, giving the court of 
appeals a discretionary power to review an unobjected-to 
instruction "would amount to a repudiation of the idea 
underlying [Wis. Stat. §] 805.13(3)," which states that an 
objection to a jury instruction is waived if not raised at the 
instruction conference. Id. at 409. Third, "the purpose of a 
waiver rule for unobjected-to instructions was to assure that 
counsel would bring these errors to the attention of the trial 
court, when that court could easily remedy the deficiency." 
Id. This Court suggested that the court of appeals could 
indirectly review an unobjected-to jury instruction under the 
interest-of-justice, ineffective-assistance-of-counsel, or plain
error framework. Id. at 402, 408 & n.14. 

The reasoning of Schumacher shows that the court of 
appeals should not have discretion to directly review 
unobjected-to evidence for three reasons: (1) the court of 

7 
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appeals is an error correcting court; (2) the forfeiture rule at 
. issue in this case is statutory-not one of judicial 
administration; and (3) policy considerations support it. 

First, the court of appeals remains an error-correcting 
court. DNR v. Wis. Court of Appeals, Dist. N, 2018 WI 25, 
,r 43 n.19, 380 Wis. 2d 354, 909 N.W.2d 114. The decision 
below highlights the importance of this point: the court of 
appeals disregarded Mercado's forfeitures and decided 
several novel legal issues in a decision that is recommended 
for publication. And, significantly, the court would have 
reversed for a new trial even if it did not consider any of 
Mercado's forfeited arguments, given that it decided his 
preserved arguments in his favor. The court strayed from its 
error-correcting role too far into a law-developing role. 

Second, the forfeiture rule at issue here, like the one in 
Schumacher, is not one of judicial administration. It is 
instead a statutory requirement. See Wis. Stat. 
§ 901.03(1)(a). 

Third, because both forfeiture rules apply when a party 
fails to make a timely objection at trial, the policy reasons 
behind these rules apply equally to both. The facts of this 
case once again highlight this point: all three of Mercado's 
forfeited objections involve procedural errors that the circuit 
court could have easily fixed had he timely raised the issues. 

This Court should grant review, extend Schumacher to 
unobjected-to evidence, and conclude that the court of 
appeals erred by reviewing Mercado's forfeited objections. If 

this Court declines to extend Schumacher, it should clarify 
"what factors trigger forfeiture versus what warrants 
application of an exception to the general rule." State v. 
Counihan, 2020 WI 12, ,r 64 (R. G. Bradley, J., concurring). 
This lack of clarity "can be antithetical to the rule of law and 
accountability." Id. 

8 
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Because this Court has a law-developing role 
and "broad discretionary-review power," Schumacher, 144 
Wis. 2d at 407, it should also decide the following legal issues 
even though Mercado forfeited two of them. 

II. This Court should clarify when and how a 
circuit court may admit a child-abuse victim's 
forensic-interview video into evidence at trial. 

A. This Court should clarify that Wis. Stat. 
§ 908.08(2)(b) requires a circuit court to 
watch only the relevant portions of a video, 
rather than an entire video, before playing 
the relevant portions for a jury. 

The court of appeals here determined that the circuit 
court violated Wis. Stat. § 908.08(2)(b) by not reviewing the 
victims' interview videos in their entirety before playing 
them for the jury. (Pet-App. 113-15.) This statute provides: 
"Before the trial or hearing in which the statement is 
offered ... , the court shall view the statement. At the 
hearing, the court or hearing examiner shall rule on 
objections to the statement's admissibility in whole or in 
part." Wis. Stat. § 908.08(2)(b) (emphases added). 

Nothing in the plain language of this statute requires 
a circuit court to view an entire "video." It only requires a 
court to "view the statement." Id. Judge Fitzpatrick made 
this point in his dissenting opinion. (Pet-App. 131-34.) He 
warned that "the Majority opinion has placed a requirement 
on trial courts that the statute does not." (Pet-App. 133 n. 7 .) 
"Now, to comply with the Majority opinion, each trial court 
judge in this state who must 'view the statement' under WIS. 
STAT. § 908.08(2)(b) must view every second of the recording, 
regardless of whether anyone is on the screen or whether 
there are any voices that can be heard." (Pet-App. 133 n. 7.) 

9 
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The State raised a similar concern in the court of 
appeals. The State argued that "Mercado's view would seem 
to unreasonably require a circuit court to watch a five-hour 
forensic interview in its entirety even if the parties intended 
to show only two minutes of the interview to the jury." 
(State's Resp. Br. 7.) 

The majority op1mon effectively adopts this 
unreasonable view of the statute. This reading of the statute 
conflicts with its plain language, and it will produce absurd 
results by requiring circuit courts to waste judicial 
resources. This Court should grant review to reverse the 
majority opinion's holding on this matter of first impression. 

B. This Court should clarify that the State 
does not need to meet all five factors from 
State v. Sorenson when it introduces a 
child's recorded statement under the 
residual hearsay exception. 

The court of appeals concluded that L.A.G.'s and 
N.L.G.'s interview videos were not admissible under the 
residual hearsay exception in Wis. Stat. § 908.03(24). (Pet
App. 117-18.) It used a five-factor test that considers the 
child's attributes and relationship as well as underlying 
circumstances, the content, and any corroborating evidence: 

(I) the attributes of the child, including age, ability 
to communicate, comprehension of questions, and 
understanding of the difference between the truth 
and falsehood; (2) the relationship between the child 
and the person to whom the statement was made; (3) 
the circumstances under which the statement was 
made, including the time frame between when the 
assault occurred and when the statement was made, 
as well as other contextual clues that could assist in 
determining the statement's trustworthiness; (4) the 
content of the statement, including any indication of 
false information; and (5) any corroborating 
evidence, such as physical evidence of an assault, 

10 

Case 2018AP002419 Petition for Review Filed 03-05-2020 Page 15 of 26



statements made by the victim to others, and 
opportunity or motive of the defendant. 

(Pet-App. 118 (citing State v. Huntington, 216 Wis. 2d 671, 
687-88, 575 N.W.2d 268 (1998)).) 

Then, seemingly applying de novo review to the circuit 
court's discretionary evidentiary rulings, the court of appeals 
determined that "[t]he videos do not meet all of these 
requirements." (Pet-App. 118 (emphasis added).) Based on 
its earlier conclusion that the videos were inadmissible 
under Wis. Stat. § 908.08(3)(c), the court determined that 
the videos failed the first Huntington factor. (Pet-App. 118.) 
And, based on its earlier conclusion that the circuit court 
erred by not reviewing the videos in their entirety as 
required by section 908.08(5)(a), the court of appeals 
determined that the videos failed the fourth Huntington 
factor. (Pet-App. 118.) 

The court of appeals' analysis conflicts with binding 
case law. The Huntington court got that five-factor test from 
State v. Sorenson, 143 Wis. 2d 226, 245-46, 421 N.W.2d 77 
(1988). Huntington, 216 Wis. 2d at 687-88. The Sorenson 
court explained that "[t]he weight accorded to each factor 
may vary given the circumstances unique to each case. It is 
intended, however, that no single factor be dispositive of a 
statement's trustworthiness." Sorenson, 143 Wis. 2d at 246. 
"Instead, the court must evaluate the force and totality of all 
these factors to determine if the statement possesses the 
requisite 'circumstantial guarantees of trustworthiness' 
required by sec. 908.045(6), Stats." Id. The court further 
noted that these five factors "need not be exclusive areas of 
inquiry." Id. at 245. 

The court of appeals below, however, seemed to think 
that the relevant test consists of five exclusive factors, each 
of which needs to be satisfied. This type of analysis makes 
the residual hearsay exception meaningless. The purpose of 

11 
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this exception is to allow a court to admit hearsay evidence 
"that may not comport with established exceptions." 
Huntington, 216 Wis. 2d at 687. Pursuant to Wis. Stat. 
§ 908.08(7), a child's recorded statement is admissible if it 
satisfies any hearsay exception, including the residual 
hearsay exception-even if it fails the requirements of Wis. 
Stat. § 908.08(3). State v. Snider, 2003 WI App 172, ,r,r 12-
19, 266 Wis. 2d 830, 668 N.W.2d 784. Yet the court of 
appeals here found that the residual hearsay exception was 
not satisfied because the victims' videos did not comport with 
section 908.08(3) and (5). Besides conflicting with Snider, 
this analysis is flawed because it renders the residual 
hearsay exception redundant with section 908.08(3). In other 
words, under the court of appeals' analysis, a video will be 
inadmissible under the residual hearsay exception whenever 
it is not admitted in compliance with section 908.08(3) 
and (5). 

The court of appeals' decision below will create 
confusion in the law that only this Court can fix. The 
decision below misinterpreted the five-factor test from 
Sorenson and Huntington. But the court of appeals cannot 
correct this mistake in a future case. When the court of 
appeals thinks that one of its precedents misinterpreted an 
earlier precedent, it must certify the issue to this Court. 
Marks v. Houston Gas. Co., 2016 WI 53, ,r 80, 369 Wis. 2d 
547, 881 N.W.2d 309. So, if this Court declines review here, 
it will inevitably receive a certification asking whether the 
court of appeals in Mercado's case misinterpreted Sorenson 
and Huntington. 

This Court should fix this mistake now instead of 
considering it in a future case. The court of appeals' decision 
below would be entitled to stare decisis deference if this 
Court were to analyze it in a future case, but this Court 
would review the decision below de novo if it were to grant 
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review in this case. See State v. Hayes, 2004 WI 80, 1 14 n.9, 
273 Wis. 2d 1, 681 N.W.2d 203. When a decision has stare 
decisis effect, this Court will overturn it only if it is 
"objectively wrong" and "a compelling reason exists to 
overrule it." Wenke v. Gehl Co., 2004 WI 103, 1 21, 27 4 
Wis. 2d 220, 682 N.W.2d 405. This distinction justifies 
granting review now instead of letting the decision below 
receive stare decisis deference. 

C. This Court should clarify when a child's 
recorded statement is admissible under 
Wis. Stat. § 908.08(3)(c) and whether it can 
ever be admissible as a prior inconsistent 
statement. 

The court of appeals determined that L.A.G.'s and 
N.L.G.'s forensic-interview videos were inadmissible under 
Wis. Stat. § 908.08(3)(c). (Pet-App. 116-17.) As an initial 
matter, the court should not have addressed the 
admissibility of L.A.G.'s video under this provision because 
Mercado did not raise the issue on appeal. As the State 
noted in its appellate brief: "On appeal, Mercado challenges 
only the admissibility of N.G.'s video-not O.G.'s and L.G.'s 
videos-under section 908.08(3)(c). (Mercado's Br. 17-19.)" 
(State's Resp. Br. 10.) The State argued that "Mercado thus 
concedes that O.G.'s and L.G.'s videos satisfied 
section 908.08(3)(c) because he has not challenged the circuit 
court's ruling to that effect." (Id.) 

Judge Fitzpatrick made the same point in his dissent 
and suggested that his colleagues were abandoning their 
neutrality. (Pet-App. 136-37.) He disagreed with the 
majority opinion's conclusion that L.A.G.'s video was 
inadmissible under section 908.08(3)(c) "because Mercado 
does not make that argument on appeal regarding L.A.G., 
and this court should not put itself in the position of making 
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an argument for Mercado that he does not make." (Pet
App. 137.) 

Regarding N.L.G.'s video, it satisfied section 
908.08(3)(c). This provision states that a circuit court may 
admit a child's recorded statement into evidence if it finds 
"[t]hat the child's statement was made upon oath or 
affirmation or, if the child's developmental level is 
inappropriate for the administration of an oath or 
affirmation in the usual form, upon the child's 
understanding that false statements are punishable and of 
the importance of telling the truth." Wis. Stat. § 908.08(3)(c). 
Only one published decision analyzes the admissibility of a 
video statement under this statutory provision. See State v. 
Jimmie R.R., 2000 WI App 5, ,I,I 37-45, 232 Wis. 2d 138, 606 
N.W.2d 196. There, the court held that a child's interview 
video was admissible because (1) the child acknowledged 
that it would be a "lie" to say that her interviewer's shirt was 
purple, and (2) "[s]trangers in an unfamiliar setting were 
interviewing her about a difficult and sensitive topic." Id. 
,r,r 43-44. 

That low bar was met here, and the majority opinion 
did not attempt to distinguish (or even cite) Jimmie R.R. The 
majority opinion conflicts with Jimmie R.R.-or, at least, 
there is so little case law on section 908.08(3)(c) that this 
issue merits review here. 

Further, the court of appeals made an unwarranted 
assumption about 908.08(3)(c). It stated that, "although the 
trial court engaged in a colloquy with each child upon being 
called to testify to establish this requirement, under WIS. 
STAT. § 908.08(3) this finding was to be made before ruling 
that the videos were deemed admissible, based on the 
statements in the videos-not at trial while taking the 
children's testimony." (Pet-App. 116-17.) The appellate 
court, however, did not cite any legal authority or engage in 
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any legal analysis to support this conclusion. The appellate 
court's assumption does not comport with the language of 
the statute, which says that a circuit court "shall admit the 
recording upon finding" that several requirements, including 
those in section 908.08(3)(c), have been meet. Wis. Stat. 
§ 908.08(3)(intro.). So, the statute requires a court to make a 
finding under subsection (3)(c) before it "admit[s]" a video 
statement, not before the videos are "deemed admissible." 
Nothing in the statute precludes a court from engaging in a 
colloquy to satisfy subsection (3)(c). 

Besides rejecting the State's reliance on section 
908.08(3)(c), the majority opinion disagreed with the State's 
alternative argument that N.L.G.'s interview video was 
admissible as a prior inconsistent statement. (Pet-App. 119-
22.) The court reasoned that, "pursuant to its definition set 
forth at WIS. STAT. § 908.01(4)(a)l., a prior inconsistent 
statement is not hearsay. Therefore, it cannot be categorized 
as a hearsay exception that would allow for admission of the 
video pursuant to § 908.08(7)." (Pet-App. 120.) 

The court of appeals incorrectly decided this matter of 
first impression, too. Of course, a prior inconsistent 
statement is a hearsay "exemption," not a hearsay 
"exception." But the difference between a hearsay exemption 
and a hearsay exception is a meaningless distinction-each 
one circumvents the general rule against hearsay evidence. 
See State v. Savanh, 2005 WI App 245, 1 32 n.4, 287 Wis. 2d 
876, 707 N.W.2d 549. This is why the majority opinion's 
reasoning proves too much: if N.L.G.'s interview video fits 
within a hearsay exemption, then why is it inadmissible? 

The majority opinion's answer to this question, 
apparently, is that Wis. Stat. § 908.08(7) deems non-hearsay 
recorded statements of child victims inadmissible. In his 
dissent, Judge Fitzpatrick reads the majority opinion the 
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same way and thoroughly explains why it does not make 
sense on this point. (Pet-App. 138-42.) 

After all, the purpose of section 908.08 is to allow the 
State to introduce a child's recorded statement when it 
would otherwise be inadmissible hearsay. Snider, 266 
Wis. 2d 830, 1 12. And "the plain language of WIS. STAT. 
§ 908.08(7) permits the admission of a child's videotaped 
statement under any applicable hearsay exception." Id. The 
majority opinion, however, treats subsection (7) as rendering 
any child victim's recorded statement inadmissible if it is not 
hearsay. This view conflicts with the Legislature's purpose 
behind this statute: "to make it easier, not harder, to employ 
videotaped statements of children in criminal trials and 
related hearings." Snider, 266 Wis. 2d 830, 1 13. As Judge 
Fitzpatrick noted, the majority opinion's view "leads to an 
absurd result in that an otherwise admissible prior 
inconsistent statement-which should now be easier to get 
into evidence-is now blocked from admissibility by the 
Majority opinion's incorrect reading of § 908.08." (Pet
App. 141-42.) 

The court of appeals further reasoned that N.L.G.'s 
video was not admissible as a prior inconsistent statement 
because the circuit court erroneously put N.L.G. on the 
witness stand before determining whether her video satisfied 
section 908.08(3)(c) and before playing the video for the jury. 
(Pet-App. 121-22.) The State has already addressed this 
first timing issue five paragraphs above. It will address the 
second timing issue in the next subsection of this petition. 

In short, this Court should grant review to develop the 
law on section 908.08(3)(c) and clarify whether or when a 
child's recorded statement is admissible as a prior 
inconsistent statement. 
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D. This Court should hold that Wis. Stat. 
§ 908.08(5)(a) allows a child victim to testify 
before his or her recorded statement is 
played for the jury, and it should thus 
withdraw any contrary dicta from State v. 
James. 

The court of appeals also determined that the circuit 
court erred by allowing N .L. G. to testify before it played her 
interview video for the jury. (Pet-App. 121-22.) This 
determination, in turn, supported the court of appeals' 
conclusion that the circuit court should not have treated 
N.L.G.'s video statement as a prior inconsistent statement. 
(Pet-App. 121-22.) It noted that one of its previous decisions 
interpreted Wis. Stat. § 908.08(5)(a) to "unambiguously 
require[] the videotape to precede direct and cross
examination." (Pet-App. 121 (alteration in original) (quoting 
State v. James, 2005 WI App 188, if 9, 285 Wis. 2d 783, 703 
N.W.2d 727).) 

The court, though, noted that it had "questioned in a 
later, unpublished per curiam decision whether [it] had 
'correctly interpreted the statute in James' based on the 
language of the statute." (Pet-App. 121 n.8 (formatting 
altered) (quoting State v. Gatlin, Nos. 2014AP2351-CR & 
2014AP2352-CR, 2016 WL 274558, iJ 90 (Wis. Ct. 
App. May 12, 2016) (unpublished)).) The court further noted 
that it had "acknowledged in Gatlin" that it was "bound by 
that interpretation." (Pet-App. 121 n.8 (formatting altered).) 
In fact, the Gatlin court suggested that the James court's 
interpretation was both incorrect and dicta. Gatlin, 2016 WL 
27 45558, ilil 89-92, Pet-App. 275-76.2 

2 The State is citing Gatlin for the permissible purpose of 
showing disagreement among court of appeals' panels, not for the 
prohibited purpose of persuasive value. "[I]t is appropriate to cite 
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This Court should grant review to resolve this issue. 
The relevant statutory language provides: "If the court or 
hearing examiner admits a recorded statement under this 
section, the party who has offered the statement into 
evidence may nonetheless call the child to testify 
immediately after the statement is shown to the trier of 
fact." Wis. Stat. § 908.08(5)(a) (emphasis added). The statute 
continues, "if that party does not call the child, the court or 
hearing examiner, upon request by any other party, shall 
order that the child be produced immediately following the 
showing of the statement to the trier of fact for cross
examination." Id. 

Contrary to the James court's interpretation, nothing 
in the statute's plain language prohibits a child witness from 
testifying before his or her recorded statement is played. 
More specifically, the plain language does not prohibit the 
State from calling the child to testify before the video is 
played, nor does it prohibit a circuit court from allowing the 
State to do so. It merely states that a party "may" call the 
child to testify after the video is played-and if the party 
fails to do so, then the court "shall" do so. The statute says 
nothing at all about a child testifying before the video is 
played. 

Further, the James court issued dicta when it held 
that "§ 908.08(5) is couched in mandatory terms and 
unambiguously requires the videotape to precede direct and 
cross-examination." James, 285 Wis. 2d 783, 1 9. In James, 
the State wanted to call two child witnesses to testify after 
their video statements were played, but the circuit court 

an unpublished court of appeals' decision in a petition for review 
to alert [this Court] that there is a decisional conflict between the 
court of appeals' districts." State v. Higginbotham, 162 Wis. 2d 
978, 998, 471 N.W.2d 24 (1991). 
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required them to testify before the videos were played. Id. 
,r,r 1, 4. So, the issue on appeal in James was whether a 
circuit court may require a child witness to testify before the 
video is played. The issue was not whether a court may 
allow a party to call its child witness before playing the 
video. Yet the James court's holding decides this latter issue 
in the negative, even though it was not the issue presented. 
The language in James requiring a child's testimony to 
always occur after the video is therefore dicta. 

In short, this Court should review this issue and 
withdraw language from James because it is both incorrect 
and dicta. 

*** 
The court of appeals' decision has two major problems 

that this Court needs to correct. First, the court of appeals 
went beyond its error-correcting role and acted contrary to 
Wis. Stat. § 901.03(1)(a) when it directly reviewed two of 
Mercado's forfeited challenges to the admission of the 
victims' interview videos. Second, the court of appeals 
incorrectly decided many legal issues that often arise in 
prosecutions against defendants who sexually assault young 
children, in conflict with Wis. Stat. § 908.0S's purpose of 
helping young victims of abuse by "minimiz[ing] the mental 
and emotional strain of their participation" in court. Snider, 
266 Wis. 2d 830, ,r 13 n.6 (quoting 1985 Wis. Act 262, § 1). 
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CONCLUSION 

This Court should grant the State's petition for review. 

Dated this 5th day of March 2020. 

Respectfully submitted, 

JOSHUA L. KAUL 
Attorney General of Wisconsin 

~~ f~~~ 
SCOTT E. ROSENOW 
Assistant Attorney General 
State Bar #1083736 

Attorneys for Plaintiff
Respondent-Petitioner 

Wisconsin Department of Justice 
Post Office Box 7857 
Madison, Wisconsin 53707-7857 
(608) 266-3539 
(608) 266-9594 (Fax) 
rosenowse@doj. state. wi. us 
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