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STATE OF WISCONSIN
IN SUPREME COURT

No. 2013AP558-CR

STATE OF WISCONSIN,
Plaintiff-Appellant-Cross-RespondentPetitioner,
·
v.

JOEL M. HURLEY,
Defendant-Respondent-Cross-Appellant.

PETITION FOR REVIEW AND APPENDIX

The State of Wisconsin petltwns this court
pursuant to Wis. Stat. § (Rule) 809.62 to review the
March 18, 20 14 decision and order of the Wisconsin
Court of Appeals, District III, reversing in part a
postconviction order of the Marinette County Circuit
Court, the Honorable David G. Miron, presiding, vacating
Hurley's judgment of conviction for repeated sexual
assault of a child and ordering a new trial. The court of
appeals concluded on different grounds that the
conviction was properly vacated, and remanded for the
circuit court to dismiss the criminal complaint without
prejudice.

ISSUES PRESENTED FOR REVIEW
1.
Did the amended complaint charging
repeated sexual assault of a child, which alleged that
Hurley assaulted his step-daughter, M.C.N., at least 26
times over a six-year charging period when M.C.N. was
between six and eleven years of age, provide adequate
notice to satisfy Hurley's due process right to prepare a
defense, given that Hurley lived in the same household as
M.C.N ., and thus could not have presented a credible
alibi or identity defense even if a more narrow time
period had been alleged?
The circuit court concluded that the amended
complaint provided adequate notice to satisfy due process
requirements. The court of appeals disagreed, concluding
that the complaint violated Hurley' s right to due process,
applying the multi-factor test set forth in State v. Fawcett,
145 Wis. 2d 244, 253, 426 N.W.2d 91 (Ct. App. 1988).

~perl~exercise

its
2.
Did the circuit court
discretion in admitting other acts evidence that Hurley
repeatedly assaulted his sister, J. G., during the two-year
period ending when she was ten-years old and Hurley
was fourteen-years old, in view of the greater latitude
shown other crimes evidence in child sexual assault
cases?
The circuit court admitted the other acts evidence
to show method of operation among other purposes upon
determining that, while there were differences between
the two sets of allegations, there were also important
similarities. The court of appeals disagreed, holding
under the analysis in State v. Sullivan, 2 16 Wis. 2d 768,
77 1-73, 576 N .W.2d 30 (1998), that the evidence was not
offered for a permissible purpose, and concluding that the
alleged assaults of M.C.N. and J. G. were not similar
enough to show a common method of operation. The
court also concluded that the alleged assaults of J. G. were
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. ..

not relevant, and any relevance that the evidence may
have had was outweighed by the danger of unfair
prejudice.
3.
Did the circuit court err in ordering a new
trial for the prosecutor's unobjected-to remark in closing
argument about Hurley's failure in his trial testimony to
make a strong denial of J. G.'s allegations?
The court of appeals decided it was unnecessary to
address the prosecutor's closing argument remarks, given
its disposition of the notice and other acts issues.
CRJTERIA FOR REVIEW
Plaintiff-Appellant-Cross-Respondent-Petitioner
State of Wisconsin submits that this court should grant
the petition for review because this case meets multiple
criteria set forth in Wis. Stat. § (Rule) 809.62(1r). To
wit:
(a) A real and significant question offederal or state
constitutional law is presented.

(c) A decision by the supreme court will help
develop, clarify or harmonize the law, and
1. The case calls for the application of a new
doctrine rather than merely the application of
well-settled principles to the factual situation;
or

2. The question presented is a novel one, the
resolution of which will have statewide impact;
or
3. The question presented is not factual in
nature but rather is a questi9n of law of the type
that is likely to recur unless resolved by the
supreme court.
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(d) The court of appeals' decision is in conflict with
controlling opinions of the United States Supreme
Court or the supreme court or other court of
appeals' decisions.
(e) The court of appeals' decision is in accord with
opinions of the supreme court or the court of
appeals but due to the passage of time or changing
circumstances, such opinions are ripe for
reexamination.

Wis. Stat. § 809.62(1r).
As developed below, this case presents an
opportunity for the court to clarify the standards courts
must use in evaluating due process notice challenges to
complaints alleging the crime of repeated sexual assault
of a child, contrary to Wis. Stat. § 948.025.
No published Wisconsin case has addressed a
notice challenge to a charge under this statute since the
legislature created the offense in 1994. The court of
appeals' test in Fawcett was established in 1988 to
evaluate notice challenges to single-act child sex charges.
As presently constituted, this test is inadequate to
evaluate notice challenges to a charge of repeated child
sexual assault for reasons developed herein.
As modified by the court of appeals in State v.
R.A.R., 148 Wis. 2d 408, 411, 435 N.W.2d 315 (Ct. App.
1988), the Fawcett test unfairly advantages those
defendants, like Hurley, who do not allege that the State
could have identified a narrower charging period by
holding that courts may not consider the first three
Fawcett factors in evaluating the notice claims of these
defendants. In this case, and likely other cases charging
repeated child sexual assault, all of these factorsincluding the age and the intelligence of the victim, the
surrounding circumstances, and the nature of the alleged
charge-should be relevant in evaluating any notice
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claim, and, m Hurley's case, weigh against his notice
claim. 1
Finally, a formalistic application of the current
Fawcett/R.A.R. test to an allegation of repeated child
sexual assault involving a live-in defendant like Hurley
can easily lead to unjust results. Such defendants have
regular access to the victim, and thus cannot reasonably
assert an alibi or identity defense even if a more narrow
charging period were alleged. Hurley should not be
heard to complain that the complaint's lengthy charging
period abridged his right to prepare a defense where there
is no reasonable chance his defense would have been any
different if a narrower time period had been alleged.
If this court grants review to address the due
process notice issue, it should also address the court of
appeals' conclusion that the circuit court misused its
discretion in admitting other acts evidence, and the circuit
court's order for a new trial over the prosecutor's closing
argument remarks. Both issues present the opportunity
for this court to consider two important decisions of the
Wisconsin Court of Appeals, State v. McGowan, 2006 WI
App 80, 291 Wis. 2d 212, 715 N.W.2d 631 (other acts),
and State v. Weiss, 2008 WI App 72, 312 Wis. 2d 382,
752 N.W.2d 372 (prosecutor's remarks), and their
1

As counsel was fmalizing this petition, the Wisconsin Court of
Appeals, District II, released its decision and order in State v. Brian
S. Kepanien, No. 2013AP1531, (Wis. Ct. App. Apr. 16, 2014)
(recommended for publication) (Pet-Ap. 428), addressing a State's
appeal to a circuit- court order dismissing on notice grounds a
complaint charging two counts of sexual assault of a child. There,
the court concluded that the holding of State v. R.A.R., 148 Wis. 2d
408, 411 , 435 N.W.2d 315 (Ct. App. 1988), that the flrst three
Fawcett factors may not be considered when the defendant does not
allege that the State could have obtained a more definite charging
period is contrary to State v. Fawcett, 145 Wis. 2d 244, 253,
426 N.W.2d 91 (Ct. App. 1988), and thus is not good law pursuant
to Cookv. Cook, 208 Wis. 2d 166, 189-90,560 N.W.2d 246 (1997).
Kepanien, No. 2013AP1531, slip op. ~~ 12-15 (Pet-Ap. 434-36).
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application to factual circumstances that are likely to
recur. Moreover, the court should address all issues
raised in this petition to ensure the fair administration of
justice in this case.
STATEMENT OF THE CASE AND FACTS
The criminal complaint.

In July 2011, an amended complaint was filed
charging Joel M. Hurley (D.O.B. 1/3173) with repeated
sexual assault of a child, contrary to Wis. Stat. § 948.025,
for assaulting his stepdaughter, M. C.N. (D.O.B.
11/2211994), on three or more occasions "on and
between" 2000 and 2005 (4:1; Pet-Ap. 409). At the time,
Hurley was married to M.C.N. 's mother, Julie Hurley,
and lived in the family residence (id.). The couple
divorced in 2006. (id.).
According to the amended complaint, M.C.N.
disclosed the alleged assaults to her mother in
September 2010 after Hurley moved to Indiana (id.).
Police interviewed M.C.N., who reported the following:
•

Shortly after M.C.N. 's mother married Hurley,
Hurley "played a game" with M.C.N. in which he
chased M. C.N. around the house and took off her
clothes when he caught her (4:2; Pet-Ap. 41 0).

•

"After th[is] incident," Hurley began coming into
M. C.N. 's bedroom at night, and getting into bed
with her (id.). Hurley would then place his hand
into M.C.N.'s pajama bottoms, and put his fingers
inside her vagina (id.). M.C.N. said Hurley did
this "approximately five times during the time she
lived with him." (id.). Hurley also forced M.C.N.
to touch his penis on one occasion (id.).
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•

Also "[a]round this time," the defendant began to
weigh M.C.N. naked when she got home from
school (id. ). Hurley would take M.C.N. 's clothing
off, including her undeiWear, put her on his
shoulders, take her to the bathroom, and put her on
the scale (id.). M.C.N. said that Hurley did this
"in excess of 20 times" "between the ages of 6 to
11" (id. ).

Admission of other acts evidence.

Prior to trial, the State filed a motion to introduce
evidence in its case-in-chief that Hurley had regularly
sexually assaulted his sister, J.G. (DOB 11127/1976),
during the two-year period when she was eight-to-tenyears old and Hurley was twelve-to-fourteen-years old
(14:2).
At the hearing, J.G. testified that Hurley would
have her take off all her clothes, and then put on a long
coat and perform a strip tease for him in their parents'
bedroom (61:8-9; Pet-Ap. 316-17). J.G. said Hurley
would fondle her, have them perform oral sex on each
other, and insert his fmgers in her vagina (61:10; Pet-Ap.
318). J.G. could not recall if Hurley had ever penetrated
herwithhispenis (6 1:10; Pet-Ap. 318).
The circuit court granted the State's motion,
concluding that the evidence was admissible to show
opportunity and method of operation (61 :34; Pet-Ap.
342). The court concluded that the evidence was
relevant, and noted that, while J.G. 's and M.C.N. ' s
allegations were different in some ways, they were
similar in others, including: the age of the victims; Hurley
allegedly penetrated both victims digitally; and Hurley
allegedly had both victims play games with him-an
apparent reference in M. C.N. 's case to the weighing
incidents and to Hurley having M.C.N. strip naked and
chasing her around the house (6 1:35-37; Pet-Ap. 343-45).
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Trial.

The primary witnesses at trial were M.C.N., J.G.
and Hurley.
M.C.N. 's trial testimony was largely consistent
with her initial disclosures to police, although M.C.N.
was less clear on the number of times Hurley came into
her bed and penetrated her with his fingers, testifying that
this was a "regular thing," and confirming on direct
examination that it happened "at least three times"
(63:94-95). M.C.N. also testified about the weighing
incidents in which Hurley would have her strip naked
once she got home from school, and then carry her on his
shoulders with her legs around his neck to the bathroom
scale (63:98). J.G.'s testimony was also substantially
consistent with her testimony at the pretrial hearing.
In his trial testimony, Hurley denied M.C.N.'s
allegations (63:255, 274-81). Hurley desc1ibed living
with his then-wife, Julie, and her daughter, M.C.N.
(63:272-73). Hurley said he and Julie would tuck M.C.N.
in at night, and he would lay with M.C.N. in her bed for a
"couple of minutes" with the bedroom door open when
she asked him to (63:277-80). Hurley said his job as a
supervisor at a saw mill supply company involved some
travel, and that he could be gone from one day to one
week at a time (63:277-78).
Regarding his sister J.G. 's allegations, Hurley on
direct examination twice indicated he did not "recall"
having committed the alleged acts:
Q: Now, [J.G.] testified that she was
assaulted when she believed she was around eight
years old. Do you recall having an encounter w ith
[J.G.] when she was around eight?
A: No.
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(63:265; Pet-Ap. 166). Moments later, defense counsel
again asked:
Q: Do you recall any of the allegations
[J.G.] brought up here today?

A: No, I do not.

(63:267; Pet-Ap. 168).
In his closing argument, Marinette County
Assistant District Attorney Kent Hoffman highlighted the
similarities between J.G.'s allegations and M.C.N.'s
(64:25-26; Pet-Ap. 170-71). The prosecutor remarked on
the fact that Hurley did not make a strong denial of J.G.'s
allegations at trial, testifying instead that he did not
"recall" the alleged incidents:
When the defendant testified, he was asked
by his-by the attorney regarding [J.G.] he said
well, do you recall any of these incidents with [J.G.]
ever happening? And his answer was no. The
question wasn't did you do this or not, it was do
you recall? That's different than it didn't happen.

(64:25-26; Pet-Ap. 170-71).
Postconviction Proceedings.

In his postconviction motion, Hurley alleged the
complaint violated his right to due process by failing to
provide adequate notice to prepare a defense, and that this
constituted plain error (39:7-9). Hurley did not assert that
he might have presented a different defense had the
complaint contained a narrower charging period (id. ).
Hurley also argued that counsel was ineffective for
failing to move to dismiss the complaint on this ground,
and for failing to object to the prosecutor's allegedly
improper remarks during closing argument (39:9-12).
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Following an evidentiary hearing, the court
rejected Hurley's fair notice claim on grounds that Hurley
was charged with repeated child sexual assault, contrary
to Wis. Stat. § 948.025, which allows a less definite
charging period when the repeated nature of the alleged
assaults prevents children from provide the specifics of
individual assaults (66:63-65; Pet-Ap. 154-56).
However, the court ordered a new trial on the basis
of the prosecutor's remark about Hurley testifying that he
did not recall having assaulted J.G., relying on the court
of appeals ' decision in Weiss, 312 Wis. 2d 382 (66:68-73;
Pet-Ap. 159-64).
The State appealed the circuit court's order of a
new trial, and Hurley cross-appealed the court's denial of
Hurley's notice claim, and its denial of claim regarding
another remark by the prosecutor in closing argument.
Hurley also challenged the court's pretrial order
admitting J.G. 's allegations as other acts evidt;n<.:e.
DECISION OF THE COURT OF APPEALS.
In a per curiam opinion, the Wisconsin Court of
Appeals, District III, reversed in part the circuit court's
order, concluding that (1) the criminal complaint violated
Hurley's right to due process, and (2) the circuit court
erred in admitting J.G.'s other acts testimony. State v.
Hurley, No. 2013AP558-CR, (Wis. Ct. App. Mar. 18,
201 4) (not recommended for publication) (Pet-Ap. 102).
The court declined to address whether the court erred in
ordering a new trial based on the prosecutor' s closing
argument remarks, and remanded for the circuit court to
enter an order dismissing the complaint with prejudice.
l d. ~ 3 (Pet-Ap. 103).
The court evaluated Hurley's notice challenge to
the amended complaint using the multi-factor established
by the court of appeals in Fawcett, 145 Wis. 2d 144.
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Hurley, No. 2013AP558-CR, slip op. ~~ 20, 25-37
(Pet-Ap. 109, 111-17). Fawcett identified the following
seven factors to be used in assessing whether the charging
period alleged in a complaint is sufficient to satisfy due
process: (1) the age and intelligence of the victim and
other witnesses; (2) the surrounding circumstances; (3)
the nature of the offense, including whether it is likely to
have been discovered immediately; (4) the length of the
charging period in relation to the number of individual
criminal acts alleged; (5) the passage of time between the
alleged period of time and the defendant's arrest; (6) the
duration between the date of the indictment and the
alleged offense; and (7) the ability of the victim to
particularize the date and time of the alleged offense.
Fawcett, 145 Wis. 2d at 253.
However, the court in the present case noted that,
pursuant to R.A.R., 148 Wis. 2d at 411, factors one
through three were not applicable to Hurley's claim
because Hurley did not allege that the State could have
obtained a more narrow charging period through diligent
efforts. Hurley, No. 2013AP558-CR, slip op. ~ 25
(Pet-Ap. 111-12). The court thus evaluated Hurley's
claim under factors four through seven only, and
concluded that all of these factors weighed in favor of the
claim. !d.~~ 26-31; (Pet-Ap. 112-14).
Regarding factor four, the court noted that the
parties had disputed the number of individual assaults
alleged in the complaint. !d. ~ 27 (Pet-Ap. 112). Hurley
argued there were five, counting only the five alleged acts
of digital penetration. !d. The State argued that at least
twenty-six criminal acts were alleged, including the five
acts of digital penetration, one act of Hurley having
M.C.N. touch him, and at least twenty incidents when
Hurley had M.C.N. remove her clothes and carried her
naked on his shoulders to be weighed. !d.
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The court concluded that, even assuming that the
complaint alleged twenty-six individual assaults, factor
four would weigh in Hurley's favor. !d. ~ 28 (Pet-Ap.
112-13). The court observed that the five-year charging
period2 in this case was significantly longer than the
periods in Fawcett and R.A.R. !d. And, although the
Hurley complaint alleged many more criminal acts than
the complaints in those cases, the complaint did not
specify when those acts occurred within the lengthy
charging period. Thus, the court stated that "[a]11 of the
acts could have occurred within a single month in 2000,
or within a single month in 2005," or "they could have
been evenly spaced throughout the five-year charging
period, resulting in a frequency of 5.2 acts per year, or
about one act every 2.3 months." !d. The court
concluded that " this lack of detail about the timing of the
assaults would have significantly hampered Hurley's
ability to prepare a defense." !d.
Regarding factors five and six, the court concluded
that the five- and-one-half year delay between the filing of
the complaint in July 2011, and the end of the charging
period (December 31, 2005) weighed in favor of Hurley's
claim, citing R.A.R., 148 Wis. 2d at 412. Hurley , No.
20 13AP558-CR, slip op. ~ 30 (Pet-Ap. 11 3-14).
Regarding factor seven, the court concluded that,
while the victim's inability to provide specific dates for
each of the twenty-six assaults "is understandable, her
complete inability to narrow the five-year charging period
is not." !d. ~ 33. (Pet-Ap. 114- 15). The court added that
2

In his brief-in-chief, Hurley asserted that the charging period in the
complaint of 2000 to 2005 was five years, and the State likewise
characterized this period to be five years in its responsive brief.
State v. Hurley, No. 20 13AP558-CR, slip op. ~ 26 (Wis. Ct. App.
Mar. 18, 20 14) (Pet-Ap. 11 2). Accordingly, for purposes of its
decision, the court of appeals treated the charging period to be five
years in duration. Id. However, as the court of appeals correctly
observed, the years 2000 to 2005 inclusive, actually constitutes a
six-year period, and the State treats it as such in this petition.Id.
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"one would expect M.C.N. to specify, at a rrurumum,
when these two distinct classes of assaults"-digital
penetration and Hurley carrying the victim naked on his
shoulders-"occurred in relation to each other." !d.
The court rejected the State's arguments that
sought to distinguish Fawcett and R.A.R. on grounds they
involved single-act charges of child sexual assault, and
not the crime of repeated child sexual assault under Wis.
Stat. § 948.025, which criminalizes a course of conduct,
not an individual act, and was adopted to facilitate
prosecution of pattern sexual assault against the same
child. !d. ~~ 35-36 (Pet-Ap. 115-16).
Turning to the other acts issue, the court of appeals
concluded that the circuit court misused its discretion in
admitting J.G. 's testimony, applying the other acts test set
forth in Sullivan, 216 Wis. 2d at 771-73, (other acts
evidence admissible if: (1) it is offered for a permissible
purpose; (2) it is relevant; and (3) its probative value is
not substantially outweighed by the danger of unfair
prejudice). Hurley, No. 2013AP558-CR, slip op. ~~ 38-53
(Pet-Ap. 11 7-23).

In the court of appeals, the State argued that the
circuit court properly admitted J.G. 's testimony to show
Hurley's mode of operation. !d. ~ 44, (Pet-Ap. 118-19).
The State also argued under the independent review
doctrine, State v. Hunt, 2003 WI 81, ~~ 25, 43-44, 52,
263 Wis. 2d 1, 666 N.W.2d 77 1, that the testimony was
admissible to prove Hurley's motive.
Hurley, No.
2013AP558-CR, slip op. ~ 46 (Pet-Ap. 119-20). The
court concluded that the evidence was not properly
allowed to show motive, i. e., that he had an attraction to
young girls, because the State's theory at trial focused on
the acts of finger-to-vagina intercourse, and sexual intent
is not an element of sexual intercourse, citing State v.
McGowan, 2006 WI App 80, ~ 17, 291 Wis. 2d 212,
7 15 N .W.2d 63 1. Hurley, No. 2013AP558-CR, slip op.
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,147 (Pet-Ap.

120).
The court also concluded that
Hurley's conduct as an adolescent did not provide
evidence of his intent to sexually assault M.C.N. fifteen
years later. !d. ~ 48, (Pet-Ap. 120).

The court also concluded that the assaults alleged
by M .C.N. and J.G. were not similar enough to show a
common method of operation. !d. ~ 45 (Pet-Ap. 119). In
the court's view, the only true similarity was the victims'
ages. !d. The alleged assaults on J.G. involved a wider
range of sexual conduct, and, most importantly, Hurley
was twelve to fourteen years old when he assaulted J.G.,
and was twenty-seven to thirty-two when he allegedly
assaulted M .C.N. !d.
The court also concluded that, even if J.G. 's
testimony of the alleged prior assaults was offered for a
proper purpose, it was not relevant because, in the court's
view, the alleged assaults of J.G. were so different than
the assaults of M.C.N. !d. ,]~ 49-50 (Pet-Ap. 121).
Finally, the court concluded the probative value of the
evidence was outweighed by the danger of unfair
prejudice because the allegations involved acts of incest,
and the limiting instructions given by the court would not
have cured any unfair prejudice to Hurley. !d. ~~ 51-52
(Pet-Ap. 122).
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I.

THIS COURT SHOULD GRANT
REVIEW TO CLARJFY THE
STANDARDS THAT APPLY TO
DUE
PROCESS
NOTICE
CHALLENGES TO A CHARGE
OF
REPEATED
SEXUAL
ASSAULT OF A CHILD; AS
PRESENTLY
CONSTITUTED,
THE TEST ESTABLISHED BY
THE COURT OF APPEALS IN
FAWCETT/R.A.R.
IS
INADEQUATE TO ADDRESS
SUCH CLAIMS.
A.

Current Law.

To determine whether a complaint provides
adequate notice to satisfy due process, a court considers
"whether the accusation is such that the defendant [can]
determine whether it states an offense to which he [is able
to] plead and prepare a defense and whether conviction or
acquittal is a bar to another prosecution for the same
offense." Holesome v. State, 40 Wis. 2d 95, 102,
161 N.W.2d 283 (1968) (footnote omitted).
In Fawcett, the court of appeals identified seven
factors, (see supra p. 11 ), courts apply in evaluating the
adequacy of a complaint to determine · whether the
Holesome test is satisfied. Fawcett, 145 Wis. 2d at 253.
Fawcett sought dismissal of a complaint charging two
counts of first-degree sexual assault occurring over a six
month period on grounds the complaint failed to provide
adequate notice to prepare a defense. ld. at 247. The
Fawcett court discussed the difficulties inherent in
prosecuting sexual assaults of children:
Sexual abuse and sexual assaults of children are
difficult crimes to detect and prosecute. Often there
are no witnesses except the victim. The child may
have been assaulted by a trusted relative or friend
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and not know who to turn to for assistance and
consolation. The child may have been threatened
and told not to tell anyone. Even absent a threat, the
child might harbor a natural reluctance to reveal
information regarding
the assault.
These
circumstances many times serve to deter a child
from coming forth immediately. As a result,
exactness as to the events fades in memory.

Fawcett, 145 Wis. 2d at 249 (citation omitted).

The court held in Fawcett that in cases involving a
child victim, "a more flexible application of notice
requirements is required and permitted. The vagaries of a
child's memory more properly go to the credibility of the
witness and the weight of the testimony," the court held,
"rather than to the legality of the prosecution in the first
instance. Such circumstances ought not prevent the
prosecution of one alleged to have committed the act."
!d. at 254 (citation omitted).
Applying these factors, the Fawcett court
concluded that the complaint, which alleged two counts
of first-degree sexual assault of a child occurring during a
six month period, provided adequate notice to prepare a
defense. Id. at 254.
In R.A.R., the court of appeals construed a footnote
in Fawcett to hold that, when the accused does not allege
that the State could have obtained a more definite
charging period through diligent efforts, factors one
through three of the Fawcett test- (1 ) the age and
intelligence of the victim and other witnesses; (2) the
surrounding circumstances; (3) the nature of the offense,
including whether it is likely to have been discovered
immediately-do not apply. R.A.R., 148 Wis. 2d 411.
R.A.R. reached this conclusion despite the fact that
Fawcett himself did not allege that the state could have
obtained a more definite charging period, and the Fawcett
court did not expressly limit its analysis in his case to
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factors four through seven. Fawcett, 145 Wis. 2d at 25354 (listing all seven factors, then introducing its analysis
by stating, " [l]ooking to the factors under the
reasonableness test. ... ").
The R.A.R. court, applying
only factors four through seven, concluded that a
complaint alleging four counts of child sexual assault, the
first two occurring "during the spring of 1982," the third
"during the summer of 1982," and the fourth "during the
summer of 1983," were not sufficiently specific to allow
R.A.R. to defend against the charges.
R.A.R.,
148 Wis. 2d at 409.
The court of appeals has not always followed
R.A.R. In at least one published opinion, the court
considered all seven factors in a case in which the
defendant did not allege that the State could have
obtained inore definite charging dates. See State v.
Miller, 2002 WI App 197, ~~ 27-31, 257 Wis. 2d 124,
650 N.W.2d 850.
After the Fawcett and R.A.R. decisions, the
legislature created the offense of repeated sexual assault
of the same child, Wis. Stat. § 948.025. See 1993
Wisconsin Act' 227, sec. 30. This crime requires proof of
three or more instances of first- or second-degree sexual
assault of the same child. State v. Johnson, 2001 WI 52,
~ 14, 243 Wis. 2d 365, 627 N.W.2d 455. "Wisconsin
Stat. § 948.025 was enacted to address the problem that
often arises in cases where a child is the victim of a
pattern of sexual abuse and assault but is unable to
provide the specifics of an individual event of sexual
assault." State v. Nommensen, 2007 WI App 224, ~ 15,
305 Wis. 2d 695, 741 N.W.2d 481 (footnoted omitted).
To convict a defendant charged under Wis. Stat.
§ 948.025, a jury need only agree that three or more
qualifying assaults of the same child occurred. Johnson,
243 Wis. 2d 365, ~~ 15-16. However, as tllis court
concluded in Johnson, due process does not require that
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the jury be unarumous as to which three assaults
occurred. Jd.
No published Wisconsin case has reviewed a
notice challenge to a complaint charging repeated sexual
assault of a child under Wis. Stat. § 948.025.
B.

In Its Present Form, The
Fawcett/R.A.R.
Test
Is
Inadequate
To
Address
Notice
Challenges
To
Charges Brought Under Wis.
Stat. § 948.025.

The Fawcett test was adopted by the court of
appeals in 1988 to address due process notice challenges
to complaints charging discrete act child sexual crimes,
the only offenses then recognized in the statutes. There is
much to commend in Fawcett, particularly its recognition
of more flexible notice requirements for child sex crimes,
and its discussion of the reasons for this more flexible
standard. Fawcett, 145 Wis. 2d at 249. However, the
Fawcett test, particularly as limited by R.A.R. , does not
fairly and adequately assess notice challenges to charges
of repeated sexual assault of a child.
A charge of repeated sexual assault of the same
child under Wis. Stat. § 948.025, is different in nature
than a discrete charge of child sexual assault. As this
court recognized in Johnson, this statute criminalizes a
course of conduct, not individual criminal acts. Johnson,
243 Wis. 2d 365, ~ 16. " [I]t is the course of sexually
assaultive conduct that constitutes the primary element of
this offense." !d. (emphasis in original). Accordingly,
this court concluded in Johnson that, while a jury must
agree that three qualifying acts of sexual assault occurred
to convict under Wis. Stat. § 948.025, due process does
not require that the jury be unanimous as to which three
acts occurred. Jd. ~~ 15-1 6.
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a basic credibility issue- the victim testifies to a long
series of molestations and the defendant denies that any
wrongful touchings occmTed." Jones, 792 P.2d at 657.
Here, the court of appeals mechanistically applied
the Fawcett/R.A.R. test and concluded that the complaint
failed to provide adequate notice to prepare a defense
without examining the defenses that were actually
available to Hurley. Hurley, No. 2013AP558-CR, slip op.
~~ 17-37 (Pet-Ap. 107-17). Had the court considered the
defenses available to Hurley, it would have discovered
the hollowness of Hurley's notice claim. Due process
does not require that the complaint allege the dates of the
offense for its own sake; the dates of the offense are
required to ensure that the defendant has a fair
opportunity to defend against the claim. See Holesome,
40 Wis. 2d at 102; United States v. Gooday, 714 F.2d 80,
81 (9th Cir. 1983) (citing Russell v. United States,
369 U.S. 749, 763-64 (1962)) (An "essential purpose[]"
of a charging document "is to give a defendant sufficient
notice of the charges of which he stands in jeopardy to
enable him to prepare a defense").
That opportunity
was not abridged in this case by the lengthy charging
period because Hurley could not have prepared a
different defense even if a significantly shorter period had
been alleged.
D.

The Court Of Appeals
Misapplied The Existing
Fawcett!R.A.R. Test, And The
Complaint Plainly Alleges At
Least Twenty-Six Discrete
Criminal Acts.

Additionally, the State takes issue with the court of
appeals' analysis of the Fawcett factors four through
seven in its decision and order. For example, the State
strongly disagrees with the court's analysis of factor
seven, in which it faults the victim for failing to provide
additional details regarding when the alleged acts
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occurred, despite her being between the ages of six and
eleven during the relevant period.
Hurley, No.
2013AP558-CR, slip op. ~~ 32-34 (Pet-Ap. 114-15).
Before turning to the remaining issues, the State
addresses the matter of the number of individual assaults
alleged in the complaint. In the court of appeals, Hurley
argued that the complaint was not sufficient to put him on
notice that at least twenty-six assaultive acts were
alleged. Id. ~ 27 (Pet-Ap. 112). The court of appeals
declined to address this issue, and assumed for purposes
of the decision that the amended complaint alleged
twenty-six acts. Id. ~ 28 (Pet.-Ap. 112-13).
The amended complaint plainly alleges twenty-six
acts of first degree sexual assault of a child, contrary to
Wis. Stat. § 948.02(1)(b) and (e), which Wis. Stat.
948.025(1)(d) identifies as qualifying offenses under the
repeated sexual assault of a child statute.
The complaint alleges six acts occurring in
M.C.N. 's bed, five acts of digital penetration of the
vagina contrary to Wis. Stat. § 948.02(1)(b), and one act
of forced touching of Hurley's genitals, contrary to Wis.
Stat. § 948.02(1)(e) (4:2; Pet-Ap. 440).
The complaint also alleges at least twenty acts of
sexual contact with a child under the age of thirteen,
contrary to Wis. Stat. § 948.02(1 )(e), for the so-called
weighing incidents. "Sexual contact," as defined in
Chapter 948, includes "[i]ntentional touching by the
defendant ... by the use of any body part or object, of the
complainant's intimate parts," Wis. Stat.§ 948.0 1(5)(a)l.
"if that intentional touching is either for the purpose of
sexually degrading or sexually humiliating the
complainant or sexually arousing or gratifying the
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defendant." Wis. Stat. § 948.01(5)(a). "Intimate parts,"
as used in Chapter 948, includes "the breast, buttock,
anus, groin, scrotum, penis, vagina or pubic mound of a
human being." Wis. Stat. § 939.22(19).
The complaint alleges that "in excess of 20 times"
Hurley had M.C.N. take off all of her clothes when she
got home from school "and would put her on his
shoulders to take her into the bathroom" to be weighed
(4:2; Pet-Ap. 440). This allegation was sufficient to put
Hurley on notice that he would have to defend against
these allegations as incidents of sexual contact: The
complaint alleged that Hurley had M.C.N. strip naked,
then put her on his shoulders, during which time her
"intimate parts" would have necessarily been in contact
with "any part" of Hurley, specifically his neck and
shoulders. Moreover, the surrounding circumstances are
plainly sufficient to draw a reasonable inference that
Hurley acted with sexual intent during these incidents. In
fact, at trial, Hurley did treat these incidents as qualifying
offenses under Wis. Stat. § 948.025 by offering a defense
against them, testifying that he carried her to be weighed
only once, with her clothes on, and then like "a sack of
potatoes" over one shoulder (63:274-75).
In sum, this court should accept review to modify
the Fawcett!R.A.R. test to ensure that it is adequate to
address notice challenges to charges brought under Wis.
Stat. § 948.025, particularly those involving offenders
who live with, and have regular access to their victims.
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II.

THE COURT OF APPEALS
ERRED IN CONCLUDING THAT
THE CIRCUIT COURT MISUSED
ITS DISCRETION IN ADMITTING
OTHER
ACTS
EVIDENCE;
MCGOWAN
IS
PLAINLY
DISTINGUISHABLE
ON
ITS
FACTS.

In reviewing the other acts issue, the court of
appeals effectively substituted its own judgment for that
of the circuit court on an evidentiary determination. An
appropriately deferential review of the court's ruling
would demonstrate that the circuit court did not misuse
its discretion under Sullivan in admitting the other acts .
evidence, particularly in light of the greater latitude rule.
See State v. Davidson, 2000 WI 91, ~ 36, 236 Wis. 2d
537, 613 N.W .2d 606 (citation omitted) (courts permit
"greater latitude of proof as to like occurrences" in cases
of child sexual assault). The decision to admit J.G.'s
allegations "was not a decision that no reasonable judge
could make." State v. Payano, 2009 WI 86, ~ 52,
320 Wis. 2d 348, 768 N.W.2d 832 (emphasis in
original).
Under Sullivan, 2 16 Wis. 2d at 772-73, other acts
evidence is admissible ( 1) if it is offered for a permissible
purpose, (2) if it is relevant, and (3) if its probative value
is not substantially outweighed by the risk or danger of
unfair prejudice. The circuit court properly exercised its
discretion as to each of the Sullivan factors.
First, the court properly admitted J.G. 's allegations
for a permissible purpose: to show Hurley's mode of
operation (61:34; Pet-Ap. 342). In allegedly assaulting
his step-daughter, M:C.N., Hurley targeted an
elementary-school-age girl within his immediate family
with whom he had a relationship of implied trust, and
subjected her to repeated sexual abuse over a pe1iod of
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years. Hurley's acts of sexual intercourse with M.C.N.
included multiple acts of finger-to-vagina intercourse.
Moreover, his acts of sexual contact involved a sort of
game or ritual where Hurley would have M.C.N. strip for
him, and then he would carry her to the bathroom scale to
be weighed.
As an adolescent, Hurley targeted another
vulnerable elementary-school-age girl in his immediate
family, his sister, J.G. As with M .C.N., Hurley subjected
J.G. to a pattern of sexual abuse over multiple years.
Hurley was J.G.'s big brother, whom J.G. testified she
was always "following [] around," and Hurley took
advantage of this relationship of implied trust for his own
sexual ends, as he did later with M .C.N. (63:178, 188).
As with M.C.N., Hurley had J.G. take off her clothes for
him, and engaged in fmger-to-vagina intercourse with
J.G., but not, as far as J.G. could recall, penis-to-vagina
intercourse.
While there are certainly differences
between the two sets of allegations, beginning with
Hurley's age at the time of the alleged assaults, there
were enough similarities for a reasonable court to
conclude within its discretion and applying the greater
latitude rule that they evinced a common mode of
operation. See State v. Friedrich, 135 Wis. 2d 1, 24,
398 N.W.2d 763 (1987) (evidence properly admitted
alleging assault of other girls the victim's age involving
similar sexual contact who, like the victim, had a familial
or quasi-familial relationship with Friedrich's family
where Frederich took advantage of the girls in the context
of a relationship which involved an implied trust).
Second, the circuit court properly concluded
within its discretion that J.G.'s allegations were relevant.
The many similarities between J.G.'s and M.C.N.'s
allegations discussed above demonstrate the relevance of
J.G.'s allegations to this proceeding, and favor admission
under this prong of Sullivan.

- 25-

The court of appeals concluded that J.G. 's
allegations were not relevant primarily because Hurley
was an adolescent at the time, and Hurley's actions
between the ages of twelve and fourteen would not have
made it any more likely that he assaulted M .C.N. as an
adult, relying primarily on the reasoning of McGowan,
291 Wis. 2d 212 . Hurley, No. 2013AP558-CR, slip op.
~~ 45, 48, 50 (Pet-Ap. 119-22).

In McGowan, 291 Wis. 2d. 212, ~ 20, the court
concluded that the defendant's conduct as a ten-year old
involving a younger cousin was "much less probative
than behavior that occurred when the defendant was an
adult." However, the outcome in McGowan was not
driven primarily by the defendant's youth at the time of
the other act allegation, but by an array of differences
between the two sets of allegations. There, the other act
allegation concerned a single assault, and the charged
· offense involved a pattern of assaults.
McGowan,
291 Wis. 2d. 212, ~ 20. Most importantly, the character
of the allegations was very different; the other act alleged
urination into the victim's mouth--conduct that the court
appropriately concluded "undoubtedly aroused the jury's
'sense of horror' and 'provoke[ d] its instinct to punish,"'
McGowan, 291 Wis. 2d 212, ~ 23 (quoted source
omitted)-while the charged assault alleged nothing of
the sort.
Finally, the circuit court properly determined
within its discretion that the relevance of J. G. 's testimony
would not be substantially outweighed by the risk of
unfair prejudice, and that approptiate limiting
instructions- which the court gave immediately before
J.G. testified and following the close of evidence
(63 :1 70-71 )- would substantially cure any unfair
prejudice. See State v. Hammer, 2000 WI 92, ~ 36,
236 Wis. 2d 686, 613 N.W.2d 629 ("Cautionary
instructions eliminate or minimize the potential for unfair
prejudice.").
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The court of appeals concluded that "evidence
[Hurley] committed repeated acts of incest against his
sister was likely to arouse the jury's sense of horror and
provoke its instinct to punish," and therefore the
relevance of J.G. ' s testimony was outweighed by the
danger of unfair prejudice. Hurley, No. 2013AP558-CR,
slip op. ~ 51 (Pet-Ap. 122). However, Hurley was
already charged with acts of incest against M.C.N. in this
case, and the acts against M.C.N. were much more likely
to "arouse the jury's sense of horror" than J.G. 's
allegations. The circuit court properly concluded within
its discretion that the relevance of J.G. 's testimony would
not be outweighed by the risk of prejudice, which could
be addressed, as it was, by appropriate curative
instructions.
For these reasons, the court of appeals erred in
concluding that the circuit court misused its discretion in
admitting J.G.'s testimony.

III.

COURT
THE
CIRCUIT
MISAPPLIED
WEISS
IN
THE
CONCLUDING
THAT
PROSECUTOR'S
REMARK
ABOUT
HURLEY'S
TRIAL
TESTIMONY WARRANTED A
NEW TRIAL.

As noted, the circuit court ordered a new trial in
this case based on the prosecutor' s unobjected-to remark
highlighting Hurley's failure in his testimony to make a
strong denial of J. G.'s allegations. The court of appeals
declined to review this issue based on its disposition of
the notice and other acts issues. Hurley, No.
20 13AP558-CR, slip op. ~ 3 (Pet-Ap. 102). As discussed
below, the circuit court misapplied Weiss in concluding
that the prosecutor's remark warranted a new trial.
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At trial, Hurley was asked on direct examination
whether he "recall[ed] having an encounter" with J.G.,
and whether he "recall[ ed] any of the allegations [J. G.]
brought up here today?" And Hurley answered "no" to
both questions (63:265, 267; Pet-Ap. 166, 168). In his
closing argument, the prosecutor noted Hurley's failure to
make a strong denial of J.G. 's allegations, stating, "The
question [asked on direct examination] wasn't did you do
this or not, it was do you recall? That's different than it
didn't happen." (64:25-26) .
In his postconviction motion, Hurley provided a
police report indicating that J.G. had confronted Hurley
with her allegations over the phone, and that Hurley had
denied them to her (39:15). Based on this report, Hurley
argued that the prosecutor's statement about Hurley's
failure at trial to make a strong denial was improper,
apparently because the prosecutor knew or should have
known that Hurley had previously denied the allegations
to J.G. The circuit court agreed, and concluded that the
unobjected-to remark warranted a new trial under Weiss
(66:68-73; Pet-Ap. 159-64).
In Weiss, the defendant was charged with two
counts of second-degree sexual assault of a minor, and
testified at trial, denying the allegations against him.
Weiss, 312 Wis. 2d 382, ~~ 2-3. Weiss also denied the
allegations in two separate pre-trial interviews with
police. !d. ~ 9. Nonetheless, in her closing argument, the
prosecutor asserted, "[The] [j]irst time that we have
heard a denial was when the defendant took the stand."
"He never said he didn't do it. Never said he didn't do
it." !d. ~ 5 (emphasis in original). In her rebuttal closing
argument, the prosecutor further stated, "[A} t the time if
one were falsely accused of a serious crim e, seems to me
the first thing out of such a person's mouth would be: I
did not do this. I 'm not guilty. I never touched the girl.
Had nothing to do with it . ... He didn't deny it. Except
today. !d. ~ 7 (emphasis in original).
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The Weiss court concluded that the prosecutor's
remarks were improper because they asked the jury to
reach a conclusion that the prosecutor knew to be false.
!d. ~ 15. The prosecutor had told the jury that Weiss had
never previously denied the allegations to authorities,
when, in fact he had done so twice in police interviews.
"Prosecutors may not ask jurors to draw inferences that
they know or should know are not true," explained the
Weiss court. !d. The court further concluded that this
misrepresentation prevented the controversy from being
fully tried, and reversed the circuit court's order under the
court of appeals' power of discretionary reversal, Wis.
Stat.§ 752.35. !d.~~ 16-17.
Unlike his counterpart in Weiss, the prosecutor
here did not ask the jury to draw an inference that he
knew or should have known was not true. The prosecutor
did not suggest or imply that Hurley had never denied the
allegations to anyone.
He merely commented on
Hurley's testimony at trial, and appropriately held him to
that testimony. It was noteworthy that Hurley did not
make a strong denial of J.G.'s allegations at trial,
particularly where Hurley had never addressed the
allegations in prior police interviews. There was nothing
improper about the prosecutor's remark, and the circuit
court misapplied Weiss in ordering a new trial.
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CONCLUSION
For the reasons set forth above, this court should
reverse the decision and order of the court of appeals, and
the new trial order of the circuit court, and remand for the
circuit court to reinstate the judgment of conviction.
Dated this 17th day of April, 2014.
Respectfully submitted,
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